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ARTICLES
DEVELOPING REGULATIONS FOR THE
SAFE ABATEMENT OF LEAD PAINT
LucY BILLINGS*
INTRODUCTION

When nine year-old Paula P. was hospitalized with lead
poisoning in 1984, the hospital notified the New York City Department of Health (DOH) that her home might contain peeling leadbased paint. A month later, DOH inspected the apartment and verified that under the City's housing maintenance code there were
fifty-four "immediately hazardous" lead paint violations-violations serious enough to require that the owner correct them within
twenty-four hours.' No repair work was undertaken during the
next four months. After five months had passed, DOH referred the
apartment to the City's Department of Housing Preservation and
Development (HPD) for emergency repairs. Six months elapsed
before HPD's contractor began the work, which took another
month to complete. One more month after the contractor finished
work, DOH confirmed that the lead paint violations had been
removed.
During these eight months, Paula was hospitalized twice more
for continued lead poisoning.2 Due to Paula's persistent medical
* Director of Special Litigation, Bronx Legal Services, New York City. B.A.,
1970, Smith College; J.D., 1973, University of California at Berkeley. This article
is based on research conducted in 1989 by Anne Boggan, a student at the City
University of New York Law School (J.D., 1990), which the author has updated
and developed as the issues evolved. The author also acknowledges the assistance
of the law firm Skadden, Arps, Slate, Meagher & Flom in obtaining current primary source materials and checking citations to them. All Bronx Legal Services'
work on these issues, dating back to 1983, has been inspired by the dedicated staff
of the Montefiore Hospital Lead Poisoning Prevention Project, Bronx, New York,
who treat Bronx Legal Services' lead poisoned clients and so many other children
like them.
I N.Y. CrrY ADMIN. CODE § 27-2013(h)(3) (1986) [hereinafter HOUSING
MAINTENANCE CODE].

2 The treatment of lead poisoning may vary from case to case. The treatment
described in the affidavit discussed here included a painful, eight-hour injection
process to force the victim of lead poisoning to urinate some of the lead from her
body. Victims may also undergo chelation therapy, which entails continuous intra-

7

Imaged with the Permission of N.Y.U. Environmental Law Journal

N.Y U ENVIRONMENTAL LAW JOURNAL

[Volume I

condition, the hospital filed a second complaint with DOH. Inspectors from the department revisited Paula's home and cited numerous additional violations in previously unexamined areas of the
apartment. DOH again referred the apartment to HPD, which
again hired a contractor to correct the violations. Finally, DOH
reinspected to confirm that the apartment was safe. It was now a
full year since Paula's first hospital visit. Barred from living in her
own home to avoid repoisoning, Paula had been separated from her
family, shuttled back and forth to relatives and friends, and temporarily placed into foster care while awaiting completion of the nec3
essary repairs.
The experience of Paula P. is all too common. In eight years
since Paula's experience, local and federal governments have made
little progress in preventing childhood poisoning from lead paint.
Throughout New York City and in other metropolitan areas across
4
the country, this disease is a serious national public health threat.
According to a 1988 federal report, three to four million children, ages six months to five years, "are exposed to environmental
sources of lead at concentrations that place them at risk of adverse
health effects." 5 The 1988 report estimated that nationwide,
venous treatments. Beyond physical hardships, the children who are the primary
victims of lead poisoning often must be separated from their families for extended
periods. Respondents' Brief at 7, New York City Coalition to End Lead Poisoning
v. Koch [hereinafter NYCCELP v. Koch], 566 N.Y.S.2d 861 (1st Dep't
1990)(Nos. 42115, 42116).
3 Id. at 6-8. See also Plaintiffs' Answering Brief at 10-14, NYCCELP v. Koch,
526 N.Y.S.2d 918 (1st Dep't 1988)(No. 33526).
4 Lead is a heavy metal that causes severe damage to human health. Its primary targets for attack are the brain and central nervous system. Young children
are especially vulnerable because their bodies absorb and retain a greater proportion of lead than adults' bodies and because children's nervous systems are developing. For both children and adults, high levels of lead cause coma, convulsions,
kidney damage, and even death. Lower levels of lead in children produce reduced
IQ scores, delayed cognitive development, and impaired hearing. Research has
also linked low-level lead exposure during pregnancy to deficits in the physical and
mental development of the fetus. AGENCY FOR Toxic SUBSTANCES AND DISEASE
REGISTRY, U.S. DEP'T OF HEALTH AND HUMAN SERVICES, THE NATURE AND
EXTENT OF LEAD POISONING IN CHILDREN IN THE UNITED STATES: A REPORT
TO CONGRESS 1, 10, 111-12, IV-7 (1988) [hereinafter ATSDR REPORT]. See also
CENTERS FOR DISEASE CONTROL, U.S. DEP'T OF HEALTH AND HUMAN SERVICES, PREVENTING LEAD POISONING IN YOUNG CHILDREN 7-12 (1991) [hereinafter CDC STATEMENT].
5 ATSDR REPORT, supra note 4, at 4. A 1984 survey of New York City housing revealed that approximately 423,000 resident children aged six months to five
years lived in housing constructed before 1950, most of which still contains lead
paint. CENTERS FOR DISEASE CONTROL, SURVEILLANCE SUMMARIES 6 (1990).
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400,000 fetuses each year are at risk of lead's toxic effects. 6 In New
York City, at least 600,000 children under age seven years are currently at risk of lead poisoning.7 While lead poisoning affects all
people, the African-American population is the most vulnerable.
Data from the 1988 federal report show that the poorest AfricanAmerican children, living in the central cities, have elevated blood
lead levels (EBLs) roughly double the rate found in white children
living in the cities.8 At all income levels, African-American children, regardless of location, were lead poisoned at levels double
those of white children in similar circumstances.' It is not surprising that the director )f the federal Centers for Disease Control
(CDC) recently warned that "lead poisoning is the No. 1 environmental problem facing America's children."' 0
Lead paint is the greatest source of lead exposure for young
children. 1 The problem stems primarily from peeling or chalking
lead paint in aging or damaged housing units. 12 For much of this
century lead paint was used in homes on both exterior and interior
surfaces. Although the federal government virtually prohibited the
manufacture of household lead paint in 1977,13 lead paint remains
in more than fifty-seven million households nationwide; seventyfour percent of all homes constructed before 1980 contain lead
14
paint.
It should be noted that all the statistics on frequency of lead poisoning before 1992
are based on a lead poisoning threshold of 25 micrograms of lead per deciliter of
blood. In 1991, the Centers for Disease Control lowered the threshold to 10 micro-

grams of lead per deciliter of blood. See infra note 8. Thus, many more children
would be considered lead poisoned today.
6

ATSDR REPORT, supra note 4, at 16.

Affidavit of John F. Rosen, M.D., in Support of Plaintiffs' Motion for Contempt and Enforcement (May 18, 1992) 4, NYCCELP v. Koch (Sup. Ct. N.Y.
Co. 1992)(No. 85-42780).
8 ATSDR REPORT, supra note 4, at V-7. EBL, a measure reflecting excessive
absorption of lead into the body, has been determined by the Centers for Disease
Control to be a confirmed concentration of lead in whole blood of 10 micrograms
per deciliter or higher. CDC STATEMENT, supra note 4, at 1.
7

9 ENVIRONMENTAL DEFENSE FUND, LEGACY OF LEAD: AMERICA'S CONTINUING EPIDEMIC OF CHILDHOOD LEAD POISONING 24 (1990). In 1988, 595 of

the identified cases of lead poisoning in New York City were black children, and
27% were hispanic. CDC SURVEILLANCE, supra note 5, at 1.
10 Philip J. Hilts, U.S. Opens a Drive to Wipe Out Lead PoisoningAmong Children, N.Y. Times, Dec. 20, 1990, at Al.
11 CDC STATEMENT, supra note 4, at 12.
12 Id. at 18.
13 42 Fed. Reg. 44,199 (Sept. 1, 1977)(codified at 16 C.F.R. pt. 1303). Part
1303 allows for a narrow class of exemptions.
14 CDC STATEMENT, supra note 4, at 18.
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Despite government efforts to ban the use of lead in new paints,
little progress has been made to respond to the threat posed by surfaces already containing lead paint. At the federal level, there are
no laws requiring either the removal or covering of lead paint in
private homes and apartments. Even in federally owned or subsidized housing, the U.S. Department of Housing and Urban Development (HUD) has faltered in its statutory duties to "eliminate as
far as practicable" 15 lead paint hazards.1 6 Some states and local
governments have enacted their own laws aimed at abating lead
paint, particularly in households where young children reside.
Compliance with these local statutes has been uneven, compromising their effectiveness. In New York City, for example, HPD and
DOH have failed to implement or enforce local laws requiring the
abatement of lead paint in all multiple dwellings where children six
years of age or under reside or in all dwellings where any persons
with EBLs have been identified.17
In response to the slow progress in New York, tenants with
lead poisoned children (including Paula P.'s family) and the New
York City Coalition to End Lead Poisoning (NYCCELP), an advocacy group, sued the City in 1985 for failing to comply with federal
and local requirements for the removal of lead paint hazards in all
New York City residential buildings (whether privately owned or
publicly assisted or owned). In a series of rulings, the New York
County Supreme Court and the Appellate Division upheld the
plaintiffs' claims and directed HPD to conform its lead paint abatement regulations to the statutory mandates of the City's housing
code. 18 Despite the court's injunction, however, the City has continued to resist the development of adequate safety procedures for
abating lead paint. Among the most critical issues yet to be addressed are provisions for tenants' temporary relocation during lead
abatement, the selection of abatement methods, the proper preparation and cleanup of the abatement site, and lead abatement workers'
training and licensing.
This article delineates the steps necessary to reform New York
15 42 U.S.C. § 4822 (1988).
16 See, e.g., Ashton v. Pierce, 716 F.2d 56 (D.C. Cir. 1983)(holding that HUD
must apply an "as far as practicable" standard of thoroughness when implementing lead paint elimination procedures in federally subsidized housing).
17 See HOUSING MAINTENANCE CODE, supra note 1, § 27-2013(h); N.Y. CITY
HEALTH CODE § 173.13(d)(2) (1992).
18HOUSING MAINTENANCE CODE, supra note 1, § 27-2013(h). See also discussion infra part I.C.
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City's regulations governing lead paint abatement if those rules are
to comply with the City's statutory obligations. Part I contains a
brief outline of federal, state, and local statutes relating to lead paint
abatement in New York City, a discussion of policy issues underlying lead paint abatement, and an overview of the NYCCELP litigation. Part II critiques lead paint abatement statutes, regulations,
and guidelines at the federal level as well as in other jurisdictions
and proposes revisions to New York City's regulations. While this
article focuses on New York City, it provides guidance for any state
or local government seeking to establish an effective regulatory
scheme for lead paint abatement.
I
THE MANDATE TO ABATE

A.

Laws Requiring Lead Abatement

1. FederalLaws
At the federal level, no laws require the abatement of lead
paint in private homes; however, a Congressional mandate, the
Lead-Based Paint Poisoning Prevention Act (LPPPA),19 requires
abatement in federally owned or subsidized housing. 20 This mandate governs New York City to the extent that the City relies on
federal money to support its housing.
The United States Housing Act of 1937 (as amended by the
Housing and Community Development Act of 1974)21 is the primary federal statute controlling subsidies to local housing. This law
was enacted to help "remedy... unsafe and unsanitary housing
conditions and the acute shortage of decent, safe, and sanitary
dwellings."' 22 Under the Housing Act, local public housing authorities (PHAs) that receive financial assistance from HUD are required to comply with federal housing quality standards. 23 Because
HPD, a PHA for New York City, receives financial assistance from
HUD for New York City housing, the City must enforce the governing federal regulations. 24
19 Lead-Based Paint Poisoning Prevention Act, Pub. L. No. 91-695, 84 Stat.
2079 (codified at 42 U.S.C. §§ 4801-46 (1988)).
20

42 U.S.C. § 4822(a) (1988).

21 Id. § 1437.
22

Id

23 Id

24 Specifically, New York City housing programs are governed primarily by 24
C.F.R. pts. 35, 570, and 880-82. New York City Housing Authority public hous-
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Congress passed the LPPPA in 1971.25 This law calls for the
Secretary of HUD to establish procedures to notify purchasers and
tenants of HUD-associated housing of the hazards, symptoms, and
treatment of lead poisoning and to eliminate the hazards of lead
paint. 26 As amended, the law specifically states:

The Secretary of Housing and Urban Development (hereafter in
this section referred to as the "Secretary") shall establish procedures to eliminate as far as practicable the hazards of lead based
paint poisoning with respect to any existing housing which may
present such hazards and which is covered by an application for
mortgage insurance or housing assistance payments under a program administered by the Secretary. Such procedures shall apply to all such housing constructed or substantially rehabilitated
prior to 1978 and shall as a minimum provide for
(1) appropriate measures to eliminate as far as practicable immediate hazards due to the presence of accessible intact, intact, and
nonintact interior and exterior painted surfaces that may contain
lead in any such housing in which any child who is less than 7
years of age resides or is expected to reside, and
(2) assured notification ... to purchasers and tenants of such
housing of the hazards of lead based paint, of the symptoms and
treatment of lead based paint poisoning, and of the importance
and availability of maintenance and removal techniques for elim27
inating such hazards.
Under this mandate, the Secretary of HUD promulgated regulations at 24 C.F.R. Part 35. Subpart A of these regulations requires
HUD to take actions necessary to notify purchasers and tenants of
HUD-associated housing constructed before 1978 about the
hazards of lead paint and about the availability of removal techniques. 28 Subpart C requires HUD to establish procedures to eliminate lead paint hazards as far as practicable. 29 All HUD-associated
housing constructed before 1978 must be inspected and treated by
30
covering or removing defective or lead paint.
Under this scheme tenants of HUD-associated housing have
enforceable rights against housing officials who fail to comply with
ing is governed by 24 C.F.R. pt. 965 subpart H (1992).
25 42 U.S.C. § 4801 (1988).
26 Id. § 4822(a).
27

Id.

28

24 C.F.R. § 35.5 (1992).

29

Id. § 35.20.
Id. § 35.24.

30
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federal laws, which includes the LPPPA.3 1 For example, HPD
funds the repair and rehabilitation of housing under New York City
ownership and management with money from the Community Development Block Grant (CDBG) program. 32 The Code of Federal
Regulations sets forth specific requirements for elimination of lead
paint hazards in housing assisted by the CDBG program. 33 These
provisions require that the grant recipient "shall inspect for defective paint surfaces in all units constructed prior to 1978 which are
occupied by families with children under seven years of age" 34 and
abate those surfaces. 35 In addition, the grant recipient "shall...
test the lead content of chewable surfaces 36 if the family residing in
the unit... includes a child under seven years of age with an identifiable EBL condition" 37 and abate those surfaces. 38 If the grant recipient forgoes testing for chewable surfaces, then it must abate all
39
interior and exterior painted surfaces.
Similarly, Medicaid recipients have the right to lead poisoning
°
screening, diagnosis, and treatment under the Medicaid program.
Municipalities that administer the Medicaid program have a duty to
provide early and periodic screening, diagnosis, and treatment
(EPSDT) services for Medicaid eligible children and to take active
measures to inform families of these services. 4 ' Because health care
financing programs, such as Medicaid, are available to cover the
costs of medical treatment, lead paint abatement procedures governed by federal guidelines should be included as part of the cost of
treatment when EPSDT services indicate lead poisoning. CDC has
developed federal guidelines to aid in the determination, prevention,
31 NYCCELP v. Koch, 138 Misc. 2d 188, 524 N.Y.S.2d 314, 320 (Sup. Ct.
N.Y. Co. 1987), aff'd, 139 A.D.2d 404, 526 N.Y.S.2d 918 (Ist Dep't 1988). See
also Wright v. Roanoke Development & Housing Authority, 479 U.S. 418 (1987);
Thorpe v. Housing Authority, 393 U.S. 268 (1969); Beckham v. New York City
Housing Authority, 755 F.2d 1074 (2d Cir. 1985).
32 24 C.F.R. pt. 570 (1992).
33 Id. § 570.608.
34 Id. § 570.608(c)(3)(i). See discussion infra part II.B.3 regarding the definition of defective surfaces.
35 Id § 570.608(c)(4)(i).
36 See discussion infra part ILB.4 regarding the definition of chewable surfaces.
37 Id. § 570.608(c)(3)(ii).
38 Id. § 570.608(c)(4)(ii).
39 Id. § 570.608(c)(3)(iii). Section 570.608(c)(2) defines applicable surfaces as:
"all intact and nonintact interior and exterior painted surfaces of a residential

structure."
40 NYCCELP v. Koch, 524 N.Y.S.2d at 319 (citing Title XIX of the Social
Security Act, 42 U.S.C. § 1396, and 42 U.S.C. § 1983).
41

Id.
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and remediation of lead poisoning. 42
2.

State and Local Laws

Beyond compliance with federal lead poisoning prevention regulations, local PHAs must comply with state and local regulations.
At the state level, the New York Public Health Law promotes lead
poisoning prevention. 43 The law prohibits the application of paint
containing more than 0.06 percent of metallic lead by weight of
dried paint film to any interior surface, window sill, window frame,
or porch of a dwelling. 44 New York state law also provides that
when a lead poisoned child between age one and six years is discovered, a state health official is responsible for inspecting and testing
for lead paint hazards in every room of the child's home. 45 If a
dangerous condition is found, the State Commissioner of Health
may give a notice and demand, pursuant to Public Health Law
§ 1373, for abatement. In carrying out the notice and demand for
abatement, paint shall be removed under safe conditions ensuring
that fumes, dust, or vapors do not present a further hazard to the
46
residents' health.
Two statutes mandate lead paint abatement in New York City.
Under New York City Health Code § 173.13(d), if DOH 47 finds
that a resident of a dwelling has a blood lead level of 20 micrograms
per deciliter or higher, 48 the department is required to order abatement of any paint containing more than 0.5 percent metallic lead in
42 CDC was established as a health agency within the Public Health Service, an
arm of the federal Department of Health and Human Services. OFFICE OF THE
FEDERAL REGISTER, NATIONAL ARCHIVES AND RECORDS ADMINISTRATION,

THE UNITED STATES GOVERNMENT MANUAL 1991/1992 307-08 (1991). In
1991, CDC issued recommendations on preventing and treating lead paint poisoning, updating its 1985 statement. While these guidelines are not binding, medical
organizations and health agencies generally recognize the guidelines as authoritative. "In the United States, the CDC standards are considered the definitive stan-

dards regarding lead hazard abatement." Second Affidavit of John R. Rosen,
M.D., in Support of Plaintiffs' Motions (May 11, 1989) 3, NYCCELP v. Koch,
N.Y.L.J., July 21, 1989, at 18 (Sup Ct. N.Y. Co. 1989)(No. 85-42780).
43 N.Y. PUB. HEALTH LAW §§ 1370 to 1376-a (consol. 1990), as amended by
Act of July 17, 1992, 1992 N.Y. LAWS 485.
44 Id. § 1372.
45 N.Y. COMP. CODES R. & REGS. tit. 10, § 67.4 (1991).
46

Id. § 67.7(b).

to enforce this Health Code under N.Y. CITY CHARTER
ch. 22, § 556 (1990).
48 See HEALTH CODE, supra note 17, § 173.13(d)(2). The Health Code, at
§ 11.03, defines lead poisoning as a blood lead level of 10 micrograms of lead per
deciliter of blood or higher.
47 DOH has the duty
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the dwelling. 49 The Health Code also authorizes, but does not re-

quire, DOH to order an owner to remove or cover such lead paint
in a dwelling regardless of residents' blood lead levels.50 If the
owner fails to comply with an order to abate within five days, DOH
must request HPD's Emergency Services Bureau to execute the
order. 51
The second statute compelling lead abatement is Housing
Maintenance Code § 27-2013, contained in the New York City Administrative Code. Under these provisions, the owner of a multiple
dwelling must remove or cover any paint containing 0.7 milligrams
of lead or more per square centimeter or containing more than 0.5
percent of metallic lead, from interior walls, ceilings, doors, window
sills, and moldings in any apartment where a child age six years or
younger resides.5 2 Dwellings built before 1960 that contain peeling
paint and a resident child age six years or less are presumed to contain unacceptable levels of lead.5 3 Lead paint, whether actual or
presumed, in any dwelling in which a child age six or younger resides is a Class C "immediately hazardous" violation, which must
be corrected within twenty-four hours.- 4 If the landlord does not
fix the defect expeditiously, HPD is authorized to use a variety of
enforcement mechanisms. 55
Under the New York City Charter, HPD has the duty to enforce the Housing Maintenance Code.5 6 As mentioned above, the
department also is responsible for engaging in actual lead abatement
when the owner fails to comply with the Health Code. 57 Therefore,
the rules governing HPD's lead abatement procedures will determine, in large part, the safety and effectiveness of New York City's
lead abatement program. HPD has codified regulations for the use
of lead paint in title 28 of the Rules of the City of New York. These
49 Paint containing 0.7 milligrams of lead or more per square centimeter is approximately equivalent to 0.5 percent lead by weight. When a resident has a lower
blood lead level, DOH may also order abatement. Id § 173.13(d)(2).
50 I1d § 173.13(d)(1).
51 Id.

52 HousING MAINTENANCE CODE, supra note
53 Id. § 27-2013(h)(2).

1, § 27-2013(h)(1).

54 Id. § 27-2013(h)(3). Id. § 27-2115(c)(3) requires that Class C "immediately
hazardous" violations be corrected within twenty-four hours.
55 The laws authorize various penalties, including: civil penalties (id. § 272115), criminal penalties (id. § 27-2118), injunctive relief (id. § 27-2120), repairs
by HPD (id. § 2125), and receivership (id § 27-2130).
56 N.Y. CITY CHARTER ch. 61, § 1802.1 (1990).
57 See supra notes 45-51 and accompanying text.
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rules provide for mandatory abatement in some, but not all, situations parallel to those identified under the Housing Maintenance
Code. 58 The procedures for lead abatement are also deficient in
describing permitted abatement methods. 5 9 The proposed provisions described in part II below are necessary to make HPD's regulations comport with the statutes, court rulings, and minimum
protections for human health.
B. Policy Considerations: Abatement Costs
At a time when public resources are limited, public costs associated with lead paint poisoning and abatement are an important
policy consideration. The calculus of costs is not an easy task. Beyond the short-term costs of remediation, the continued presence of
lead paint in dwellings is a costly danger to future public health.
Therefore, the determination of whether lead paint abatement is
cost effective must include assessing the costs associated with the
failure to remediate the hazards of continued exposure to lead paint.
Congress, in requiring abatement under the LPPPA regardless of
whether children reside in the dwelling, explicitly found that the
social cost of failure to abate outweighed the expense of
abatement. 60
The immediate costs of lead paint abatement result from the
abatement procedure itself. There are primarily two methods of
abating the hazards of lead paint in a residence: removing the lead
paint from the dwelling and making the lead paint inaccessible; this
61
latter method is often referred to as encapsulation or enclosure.
notes 52-55 and accompanying text.
59 According to the rules:
The paint or other similar surface coating material in § 11-01 above shall be
covered by applying dry wall construction; however, in the alternative, the
paint or other similar surface coating material may be removed by scraping
all loose paint and providing plaster weld or other bonding agent with the
existing surface and applying two (2) coats of paint. Where the condition is
recurring, and there is evidence of continued moisture, the alternative
method will not be acceptable.
28 R.C.N.Y. § 11-04 (1991).
60 See, e.g., Lead-BasedPaintPoisoning Prevention Act of 1975: HearingBefore
the Subcomm. on Health of the Senate Comm. on Labor and Public Welfare, 94th
Cong., 1st Sess. 45, 61-63 (1975); H.R. CONF. REP. No. 426, 100th Cong., 1st Sess.
244 (1987), reprintedin 1987 U.S.C.C.A.N. 3541; Martha R. Mahoney, Four Million Children at Risk: Lead Poisoning Victims and the Law, 9 STAN. ENVTL. LJ.
46, 55 (1990).
61 U.S. DEP'T OF Hous. & URBAN DEV., COMPREHENSIVE AND WORKABLE
58 See supra

PLAN FOR THE ABATEMENT OF LEAD-BASED

PAINT IN PRIVATELY OWNED
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Lead paint can be removed from a dwelling by stripping surfaces
coated with lead paint (on-site removal) or by removal and replacement of lead-painted housing components (e.g., doors, window sills,
or moldings). 62 On-site paint removal methods are often grouped
into several categories: abrasive removal (i.e., sanding or sand
63
blasting), handscraping using a heat gun, or chemical stripping.
Regardless of the on-site method, the area abated must be protected
during the procedure and cleaned afterward to ensure that lead
chips and dust resulting from the process do not add more toxins to
the hazardous situation.
The hazard posed by lead paint also can be abated by encapsulating lead painted surfaces with a material that bonds to the surface (e.g., acrylic or epoxy coatings, flexible wall coverings) or by
enclosing the surfaces using various methods of paneling or exterior
siding.64 These methods of abatement generate less dust than onsite removal as they break the painted surfaces less often. While
such methods do not eliminate the lead paint, they can defer the
hazard indefinitely. The exact duration of the deferment depends of
65
the durability of the abatement method.
Because the funding that will be required for lead abatement in
federally assisted housing will be scrutinized by the federal Office of
Management and Budget, 66 and because of the precedent this will
set for other housing, HUD is thoroughly reviewing its lead paint
regulations and interim guidelines. 67 To determine the cost-effectiveness of methods for abating lead paint in residential properties,
HUD has conducted a Lead-Based Paint Abatement Demonstra68
tion Program.
Despite the necessary precision and precautions that go into
HOUSING: A REPORT TO CONGRESS
62 Id. at 4-5.
63 IdL

4-4 (1990).

64 Id
65 Id.

66 Following Executive Order No. 12,291, 3 C.F.R. 127 (1982), reprintedin 5
U.S.C. § 601 app. 136 (Supp. V 1981), issued by President Reagan in 1981, the
federal Office of Management and Budget must scrutinize each proposed regulation that will result in increased federal funding to determine, in part, whether the
"potential benefits [of the regulation] to society... outweigh the potential costs to
society." Executive Order 12,291 § 2(b).
67 COMPREHENSIVE AND WORKABLE PLAN FOR THE ABATEMENT OF LEAD-

BASED PAINT IN PRIVATELY OWNED HOUSING, supra note 61, at 6-3 to 6-4.
68 Notice of Lead-Based Paint Abatement Demonstration Project, 53 Fed. Reg.
32,701 (1988). This demonstration project was mandated pursuant to 42 U.S.C.
§ 4822 (1988).
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lead paint abatement, the average cost of lead abatement for interior
surfaces, according to HUD, is $1,798 per housing unit.69 Because
the Housing Maintenance Code currently requires only interior
paint abatement, 70 interior paint removal would be the primary cost
of abatement in New York City. Because the abatement of both
exterior and interior surfaces is required for any housing that receives federal financing, 7 1 the cost of abatement for such housing
may be higher to comply with federal law over and above local
laws. Even with the added cost of external lead paint abatement,
HUD has estimated that the average cost of abatement for all interior and exterior surfaces in a dwelling would be less than $5,500

per

unit.72

The societal cost of not abating lead paint is increasing the risk
of lead poisoning for large numbers of people, especially children
and pregnant women. 73 Dr. John F. Rosen, head of the Division of
Pediatric Metabolism at Albert Einstein College of Medicine and
Chairperson of the Childhood Lead Poisoning Advisory Committee
of the CDC, has summarized the scope of the health risk to the
individual as follows:
Lead toxicity can produce altered behavior such as attention
disorders, learning disabilities, and cognitive disturbances.
Symptoms and signs of severe toxicity are fatigue, pallor, malaise, loss of appetite, anorexia, irritability, sleep disturbance, sudden behavioral change, and developmental regression. Even
more serious symptoms include clumsiness, ataxia, weakness, abdominal pain, vomiting, constipation, and changes in consciousness (coma) due to early encephalopathy. This type of severe
lead poisoning may lead to death. If children survive, severe
mental retardation is a frequent result of such high-level
exposure.
Even low-level lead exposure can produce adverse effects in69 COMPREHENSIVE AND WORKABLE PLAN FOR THE ABATEMENT OF LEAD-

BASED PAINT IN PRIVATELY OWNED HOUSING, supra note 61, at 4-11, tbl. 4-6.

Experience has shown that the actual cost of interior abatement might be even
lower. Id. at 4-14 to 4-16. See also Affidavit of Lawrence B. Molloy in Support of
Motion for Contempt (Sept. 9, 1992)
11, 13, NYCCELP v. Koch (No. 8542780); Affidavit of Stephanie Pollack in Support of Motion for Contempt (Sept. 7,
1992) 1 12, 14, supra; Reply Affidavit of John F. Rosen, M.D., in Support of
Motion for Contempt (Sept. 8, 1992) 27, supra.
70 HOUSING MAINTENANCE CODE, supra note 1.
71 See generally discussion supra part I.A.1.
72 COMPREHENSIVE AND WORKABLE PLAN FOR THE ABATEMENT OF LEAD-

BASED PAINT IN PRIVATELY OWNED HOUSING, supra
73 See supra notes 5-10 and accompanying text.

note 61, at 4-12, tbl. 4-7.
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volving (a) children's behavior, cognitive functioning, and intelligence; (b) the peripheral nervous systems in adult workers;

(c) hemebiosynthesis (bloodforming processes) in children;
(d) hemoglobin nucleotide metabolism; and (e) impairments in
the metabolism of vitamin D in children. The skills lost are
those critical for success in school. With treatment, the biochemical effects can be normalized, but no current evidence suggests that treatment can reverse the neuro-behavioral deficits
produced by lead poisoning. Hence, neuro-behavioral deficits
produced by lead are considered "irreversible" by the American
Academy of Pediatrics. 74

Failing to alleviate the risk of lead poisoning would result in
many costs, including a general cost to public health and the more
specific monetary cost of responding to the deterioration of the related quality of life."5 Children who are currently being exposed to
lead paint in older housing units will need additional medical care,
special education, social services, and job training.7 6 The CDC has
recently estimated that medical and special education costs for
poisoned children, decreased future earnings, and mortality of
newborns from intrauterine exposure to lead costs the United States
billions of dollars.7 7 This estimate is probably low because the CDC
did not figure into its calculus the decreased costs to society of fewer
high school dropouts, less need for social services, fewer personal
injury lawsuits, and improvement in property value.7 8 The costs of
not abating lead paint are so great that "[1]ead exposure is at once a
by-product of poverty and a contributor to the cycle that perpetu74 Affidavit of John F. Rosen, M.D., in Support of Plaintiffs' Motions (Feb 28,
1989)
12-13, NYCCELP v. Koch, N.Y.L.J., July 21, 1989, at 18 (Sup. Ct. N.Y.
Co. 1989)(No. 85-42780). See also CDC STATEmENT, supra note 4, at 7-15.
75 The potential cost of remediating the efflects of lead poisoning, combined
with the pervasive nature of the threat of lead poisoning, has prompted Dr. Louis
Sullivan, Secretary of the United States Department of Health and Human Services, to lament: "Lead poisoning is entirely preventable, yet it is the most common
and societally devastating environmental disease of young children." Philip J.
Hilts, Administration Plans Modest Spending to Cut Lead Poisoning, N.Y. TIMES,
Feb. 21, 1991, at B8.
76 See generally, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES,
CENTERS FOR DISEASE CONTROL, STRATEGIC PLAN FOR THE ELIMINATION OF

II, Benefits of PreventingLead Exposure in the
United States and Costs and Benefits ofLead-Based Paint Abatement (1991).
77 Id. at xi. The report estimates that abatement of lead from all pre-1950
housing containing lead paint over the next twenty years would result in societal
benefits of $62 billion. Id. at xii.
78 Affidavit of Dennis Livingston in Support of Motion for Contempt (Sept. 1,
1992)
54-55, NYCCELP v. Koch (No. 85-42780).
CHILDHOOD LEAD POISONING app.
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ates and deepens the state of being poor."' 79
Abating lead paint is cost-effective for other reasons as well.
Abatement helps to preserve housing and lowers ongoing maintenance costs.8 0 New windows, doors, wall coverings, and other
household components that replace old, lead painted ones both increase property value and decrease home energy costs.8 '
The cost of abatement, for the most part, would not come from
City coffers. All the money that HPD expends to abate lead paint
hazards is recoverable from the landlords against whom HPD enforces the laws. What the City should be worried about are the
costs of inadequate abatement procedures, which the City will assume in the costs of medical treatment, special education, social
services, personal injury suits, and property depreciation. The
greatest costs to the City are the human costs due to inadequate
abatement procedures and the consequent lead poisoning of
children.
As described above, federal medical assistance programs might
be a source of abatement funding. 2 Other potential sources of income may further offset the cost of lead paint abatement. New
York City currently is suing five paint manufacturers for damages
related to lead paint exposure. The damages sought, amounting to
$50 million,8 3 could pay for lead abatement in New York City
buildings. In its complaint, the City alleged that the defendants
have been aware of the hazards of lead paint since the 1930s, lobbied to discourage lead paint regulation, and promoted the sale of
lead paint until the 1950s.8 4 The government further alleges that
HPD, DOH, the City's Human Resources Administration, the New
York City Health and Hospitals Corporation, and the New York
City Housing Authority have already spent over $24 million on the
lead paint problem. 85 Among the City's causes of action are restitu86
tion, indemnification, as well as fraud and misrepresentation.
CDC STATEMENT, supra note 4, at 12.
Affidavit of Charles Gilbert Copley in Support of Motion for Contempt
(Aug. 28, 1992) %21, NYCCELP v. Koch (No. 85-42780).
81 Affidavit of Dennis Livingston in Support of Motion for Contempt (Sept. 1,
1992)
49-50, NYCCELP v. Koch (No. 85-42780).
82 See supra notes 40-41 and accompanying text.
83 Plaintiffs' Complaint ] 50, The City of New York v. Lead Indus. Assn., Inc.,
N.Y.L.J., Dec. 27, 1991, at 24 (Sup. Ct. N.Y. Co. 1991)(No. 89-14365).
84 Id. 11 27-37.
79

80

85 Id.
86 Id.

43.

q%
44-60. It is ironic that New York City has defended itself against the
NYCCELP lawsuit by arguing that none of the federal, state, or local statutes or
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Regarding the costs of lead abatement versus the costs of continued lead poisoning, issues in asbestos abatement litigation may
foreshadow those in lead abatement. When the leading manufacturer of asbestos, the Manville Corporation, was faced with
thousands of lawsuits from workers suffering from cancer or asbestosis in 1982 due to the absence of safety procedures, Manville filed
a debtor's petition for reorganization and protection under Chapter
11 of the federal Bankruptcy Code.8 7 As a result, Manville was able
to limit sharply the amount of damages each claimant could collect
88
and also precluded suits for punitive damages.
Drawing on the experience of asbestos removal corruption,
such lead paint abatement costs are preventable. More recently, a
"scam" to decrease asbestos abatement costs was uncovered in New
York City where contractors were using untrained, undocumented
workers for their abatement work. The projects were not properly
carried out, and the workers themselves were exposed to dangerous
levels of asbestos. Also, the asbestos debris from these jobs was illegally dumped in landfill sites. 89 In a related development, asbestos
abatement contractors challenged New York City regulations governing the handling and removal of asbestos in construction activities. The contractors contended that the City's Asbestos Control
Training regulations, which require that asbestos workers be properly trained and certified to perform asbestos removal work in a safe
manner, were preempted by the federal Occupational Safety and
Health Act. 90 The United States District Court held that the City's
regulations were not preempted because the City's regulations,
which seek to protect the public as well as workers, were broader
and more inclusive than the federal law, which seeks only to protect
workers. 9 1
History, public health, and economics necessitate speedy and
regulations that NYCCELP relies on requires screening, diagnosis, or treatment of
children for lead poisoning or enforcing removal of dangerous paint conditions in
public or private housing. In its lawsuit against the paint manufacturers, the City
acknowledges that it does have those very duties under the federal and local statutes and regulations. Id
69-72.
87 See generally, Paul Brodeur, The Asbestos Industry on Trial, THE NEW
YORKER, July 1, 1985, at 36.
88 Id
89 Nightly News: The Asbestos Racket (NBC television broadcast, Nov. 6-7,
1989).

90 29 U.S.C. § 651 (1988).
91 Environmental Encapsulating Corp. v. City of New York, 666 F. Supp. 535
(S.D.N.Y. 1987), aff'd in part, rey'd in part, 855 F.2d 48 (2d Cir. 1988).
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effective resolution of the weaknesses in current lead abatement regulations. The costs of failing to abate the hazards of lead paint are
too great to ignore.
C. The NYCCELP Litigation
On May 7, 1985, local organizations concerned about lead
poisoning in children along with several individuals brought suit
against the City of New York. The organizational plaintiffs claimed
that their purposes were thwarted and their members injured because the defendants failed to obey federal and local laws governing
the elimination of lead poisoning. These organizations included
NYCCELP, the Public Interest Health Consortium of New York
City, the Religious Committee on the New York City Health Crisis,
and the Health Policy Advisory Center.92 The individual plaintiffs
were five children who were hospitalized for lead poisoning and
their parents. The families lived in HUD-subsidized, City-owned,
93
and private apartments in New York City.
Plaintiffs sued the City of New York, including several City
departments. The Commissioner of HPD was named in the suit as
HPD is responsible for enforcing the City Housing Maintenance
Code. 94 Another defendant was the Commissioner of DOH; that
agency is responsible for enforcing the City Health Code. 95 Plaintiffs also sued the Commissioners of the New York State and City
Departments of Social Services, responsible for administering and
supervising the federal Medicaid program and EPSDT services in
New York State and City.9 6 Finally, plaintiffs sued the families'
landlords.

97

Plaintiffs sought to compel the City to comply with federal and
local requirements for the removal of lead paint hazards in residential buildings. In addition, they sought to make an EPSDT lead
poisoning screening, diagnosis, and treatment program available for
all eligible children under age seven. Finally, they sought monetary
damages awards to each individual plaintiff and attorneys' fees. 98
On January 20, 1987, Justice Elliott Wilk of the New York
92 Plaintiffs' Complaint (May 7, 1985) I 2-13, NYCCELP v. Koch, 138 Misc.
2d 188, 524 N.Y.S.2d 314 (Sup. Ct. N.Y. Co. 1987)(No. 85-42780).
93 Id. 11 14-17.
94 See supra note 56.
95 See supra note 47.
96 N.Y. Soc. SERV. LAW § 363-a (McKinney 1983).
97 Plaintiffs' Complaint, supra note 92, %118-25.
98

Id. 1 117.
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County Supreme Court denied the municipal defendants' motion to
dismiss the suit. The court ruled that New York City's Housing
Maintenance Code § 27-2013(h) and Health Code § 173.13 impose
nondiscretionary duties on the municipal defendants to abate lead
paint hazards in New York City housing. Justice Wilk's decision
also upheld plaintiffs' causes of action under the LPPPA and under
the federal Medicaid laws, calling for the identification and correction of lead paint hazards as required in the HUD mandate, and
requiring the screening, diagnosis, and treatment of children for
lead poisoning.9 9 On April 1, 1988, the Appellate Division unanimously and summarily affirmed Justice Wilk's opinion. 10 On June
30, 1988, the Appellate Division denied leave to appeal further.10 1
The case was then reassigned to Justice Leland De Grasse of
the New York County Supreme Court. In July 1989, he granted
intervention by five additional children and their mother. The children, all Medicaid recipients, suffered injury due to lead paint in
their home-a residential building owned by the City of New York.
The intervenors represented a new subclass of plaintiffs who were
also entitled, but did not receive lead poisoning screening or leadfree facilities in Head Start and day care programs, as required by
federal, state, and local laws.102
Justice De Grasse also granted plaintiffs' motion for a preliminary injunction and directed HPD to conform its regulations to the
mandate of Housing Maintenance Code § 27-2013(h).10 3 The court
held that while "HPD has discretion to determine the manner in
which to carry out its mandate... it has no discretion to deviate
from that mandate by promulgating regulations which accomplish
less than the total goals set by the Code." 1°4 This decision was significant because, consistent with the Code's plain language, it required abatement regardless of the age of the building or condition
of the lead paint. The decision also interpreted the Code to mandate that HIPD set standards to protect the health and safety of
pregnant women and children during lead abatement. 10 5
Due to the delay in implementing important health and safety
99 NYCCELP v. Koch, 524 N.Y.S.2d 314 (Sup. Ct. N.Y. Co. 1987).

100 NYCCELP v. Koch, 526 N.Y.S.2d 918 (1st Dep't 1988).
101NYCCELP v. Koch, 1988 N.Y. App. Div. LEXIS 8081 (1st Dep't June 30,

1988).
102
103
104

NYCCELP v. Koch, N.Y.L.J., July 21, 1989, at 18 (Sup. Ct. N.Y. Co. 1989).
Id. at 19.
Id. at 18.

105 Id.
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protections that the City's appeal would cause, the parties entered
settlement negotiations. In the end, the City pursued its appeal due
to the costs of changes in agency policies, procedures, staffing, and
equipment it foresaw in implementing the order.10 6 On February
27, 1991, the Appellate Division unanimously and summarily affirmed the Supreme Court's order.10 7 On May 30, 1991, the Appellate Division also denied the City leave to appeal to the Court of
Appeals. 10 8
Although the negotiations did not succeed, NYCCELP, in its
efforts to develop a feasible settlement,0 9 formulated specific questions that it determined to be at the heart of a protective lead abatement program:
(a) Who should be removed from an apartment during lead
abatement?
(b) How should the relocation of occupants and the removal of
their possessions be handled?
(c) What procedures must be followed to "contain" that part of
an apartment being abated?
(d) What abatement methods are prohibited?
(e) What provisions must be followed regarding the training
and licensing of lead abatement workers?
(f) What differentiates an "intact" from a "defective" paint surface?
(g) How is a "chewable" surface defined?
(h) What provisions should govern post-abatement cleanup?
(i) Should dust sampling be required after the abatement process is completed?
(j) After abatement is complete, should floors be sealed, and
why?
(k) What procedures must be followed in disposing of lead paint
debris? Is it a hazardous waste?
These questions form an agenda for reform.
106 See discussion supra part I.B.
107

NYCCELP v. Koch, 566 N.Y.S.2d 861 (lst Dep't 1991).

108 NYCCELP v. Koch, 1991 N.Y. App. Div. LEXIS 8028 (1st Dep't May 30,

1991).
109 Two meetings in 1989 addressed possible settlement of the lawsuit. As a
result of changes in City administration, however, some officials concerned with
these issues left their positions. Although advocates for victimized families hoped
the new administration would bring about more progressive programs, the turnover, coupled with budgetary uncertainties under the new administration, slowed
down this negotiating process.
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II
COMPARISON OF REGULATIONS AND GUIDELINES:
LESSONS FOR NEw YORK CITY

The statutory scheme, policy considerations, and recent case
history outlined above describe ample authority for a protective
lead abatement program. Weaknesses in New York City's regulations, however, leave many New Yorkers to live in unsafe
conditions.
In determining how New York City should amend its abatement regulations, it is helpful to examine lead paint abatement statutes, regulations, and guidelines at the federal, state, and city levels
and in other jurisdictions. The guidelines issued by HUD and CDC
are particularly useful models because they are issued by federal
agencies; the HUD guidelines may become binding in the future,
and the CDC guidelines are followed by many "childhood lead
poisoning prevention programs, laboratories, and pediatric healthcare providers."'1 10 On the state level, Maryland and Massachusetts
have enacted well-defined legislation for the abatement of lead
paint. Similarly, Baltimore and Boston have formulated supplemental abatement regulations. These six sets of regulations are a
reasonable sampling of the best lead abatement regulations in use.
New York City's laws, complemented by New York state law,
contain several provisions that are even more stringent and comprehensive than those mentioned above. Other jurisdictions now look
to such provisions as the new age of lead poisoning prevention. I
Unfortunately, due to the lack of adequate enforcement in New
York City, little improvement has occurred since enactment of
those laws over a decade ago. Ideally, effective litigation, negotiation, and regulatory reform will finally enable enforcement to the
full extent of the law.
This part of the article compares New York City's requirements to the six sets of regulations .mentioned above. After doing
so, amendments to HPD's current abatement regulations are proposed. By proposing additions to New York City's lead paint
abatement regulations, this article uses the New York City experience as the basis for determining how best to ensure protective lead
abatement procedures. To be fully protective, however, an inte110 CDC

STATEMENT, supra note 4, at iii. See also supra note 42.
III E.g., ALLIANCE TO END CHILDHOOD LEAD POISONING, PREVENTING
CHILDHOOD LEAD POISONING: THE FIRST COMPREHENSIVE NATIONAL CONFERENCE: FINAL REPORT 3-4, app. C, D-13, D-18, E-2 (Oct. 1991).
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grated lead abatement procedure must be developed around these
essential, first-step proposals.
A.

Protecting Human Health During the Abatement Process

As described above, lead abatement itself can cause a temporary increase in the amount of lead inside the dwelling being
abated.1 1 2 Therefore regulation of lead abatement should include
provisions for the protection of residents from the hazards of the
abatement process. Such protections include relocation of residents
during lead abatement and containment of the abatement work.
1.

Who Is to Be Temporarily Relocated?

Lead paint abatement produces hazardous dust and scrapings.11 3 Occupants should be relocated during this procedure until
the premises are confirmed lead-safe through post-abatement clearance testing. 114 All the regulations and guidelines examined require
temporary relocation of persons but differ as to both who must be
relocated and at what stages of the abatement process persons
should be relocated.
Federal regulations mandate that owners of Section 8 subsidized property "shall take appropriate action to protect tenants
from hazards associated with [lead] abatement procedures."" 35 In
the more specific case of PHA-owned projects, the PHA is to "take
appropriate action in order to protect tenants, including children
with EBLs,11 6 other children, and pregnant women, from hazards
associated with abatement procedures."' 17 HUD guidelines specify
that when the abatement process involves breaking a surface containing lead paint, the responsible party must temporarily relocate
occupants and their belongings.' 18 Additionally, the responsible
party must relocate pregnant women and residents with children
from abatement areas where debris, fumes, or dust are produced.' 9
112 See
113 See
114 See

supra notes 61-65 and accompanying text.
supra notes 61-65 and accompanying text.
discussion infra part II.A.2.

"15 E.g., 24 C.F.R. § 882.404(c)(6) (1992). Part 882 goes on to describe the
owner's obligations with respect to tenant relocation. Id. § 882.406.
116 See supra note 8 and accompanying text.
117 24 C.F.R. § 965.707 (1992).
118 U.S. DEP'T OF HOUSING AND URBAN DEVELOPMENT, LEAD-BASED
PAINT: INTERIM GUIDELINES FOR HAZARD IDENTIFICATION AND ABATEMENT
IN PUBLIC AND INDIAN HOUSING § 9.1.1, 55 Fed. Reg. 14,556, 14,593 (Apr. 18,
1990) [hereinafter HUD GUIDELINES].

119 Id. app. 14, § 4.0(a), at

14,768.
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Children with EBLs and their families are of special concern; during abatement and cleanup they must be relocated to a unit built
120
after 1978 or otherwise free of lead paint hazards.
Of particular concern is children's vulnerability to lead poisoning during abatement.1 21 CDC suggests, and Baltimore mandates,
temporary relocation of "children" during abatement; these provisions do not delineate any age limitations for children, but support
protecting children of all ages. Maryland defines children as "under
the age of six." 122 The federal regulations define a cut-off age of
seven for lead abatement generally. 123 New York City's procedures
require the removal of children and pregnant women. 124 The only
age limitation is found in the definition of an "immediately hazardous" lead paint condition, which includes the presence of a child
125
age six years or younger.
As to other occupants, Massachusetts relocates all "persons" 126 and CDC127 calls for the relocation of all "residents." Of
the jurisdictions discussed in this article, only New York State fails
to specify relocation of pregnant women.
While all the provisions analyzed require temporary relocation
of designated persons during the actual abatement process, Baltimore specifies that children and pregnant women should be relocated even during hours when abatement work is not in progress.128
120 Id § 12.1, at 14,607.
121 See supra notes 5-14 and accompanying
122 MD. REGS. CODE tit. 26(02), § 07.02(3)

text.
(1988).
123 Eg., 24 C.F.R. §§ 570.608(c), 882.404(c)(2).
124 "Children and pregnant women must be removed from the work area until
work and clean up are completed, since removal of defective paint produces potentially dangerous dust and scrapings." DIVISION OF MAINTENANCE AND TECHNICAL SERVICES, N.Y.C. DEP'T OF HOUSING PRESERVATION AND DEVELOPMENT,
SPEC. No. DMTS-42, PAINTING OF APARTMENTS wrrIH DEFECTIVE PAINT
§ Ir1(b) (Apr. 1987).
125 HousING MAINTENANCE CODE, supra note 1, § 27-2013(h). Such conditions must be corrected within twenty-four hours. Id. § 27-2115(c)(1)(3).
126 "No person shall occupy a dwelling unit while removal or covering of lead
hazards or replacement of lead painted surfaces is taking place therein." MAss.
REGS. CODE it. 105, § 460.160(A) (1990).
127 "Precautions: Residents and their belongings should remain out of their
homes during abatement. Under no circumstances should children and pregnant
women be allowed to enter the dwelling unit during the abatement because abatement can generate large quantities of hazardous lead dust." CDC STATEbIENT,
supra note 4, at 72.
128 "Children and pregnant women are specifically prohibited from entering
and/or remaining in a dwelling or secondary residence at any time during the
abatement process, including times when work is not in progress." BALTIMORE,
MD., ABATEMENT REGS. FOR LEAD PAINT reg. 5, § (IV)(C)(2) (1987).
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Also, because a lead paint abatement project cannot reasonably be
deemed safe until the work site is inspected and passes a post-abatement clearance test,1 29 regulations should incorporate that protection as well.
To be most protective, New York City should amend its lead
abatement regulations to include the following provision:
(A) All households with children or with women of childbearing
age and their belongings must be removed from the dwelling, and
such persons are specifically prohibited from entering and/or remaining in the dwelling while any abatement work is in progress
and until all abatement work, cleanup, and final inspections are
completed.
2.

How Relocation Is to Be Accomplished

Any comprehensive lead paint abatement program must include provisions for the actual relocation of tenants. For tenants
who cannot freely stay with friends or relatives, alternatives must be
established. Relocation may be required under law or encouraged
in practice, but most jurisdictions fail to address the thorny questions of how adequate relocation housing is to be found, what measures will be taken to protect tenants against property damage or
1 30
loss, and how relocation is to be funded.
The federal government provides some aid to states that might
be used to fund relocation. For example, the Maternal and Child
Health Services block grant program 13 ' provides funds to aid states
in "reduc[ing] infant mortality and the incidence of preventable dis129
130

See discussion infra part II.C.2.
The Maryland regulations do provide as follows:

A. [T]he owner of the building where the lead abatement project is to take
place shall notify all residents of:
(3) The residents' obligation under § B to place all personal items in a box or
other closed, easily handled container.
B. Every resident of an area, which is to be abated, who has received a
notice under § A, shall be responsible for placing all personal items in boxes
or other closed, easily handled containers, and shall pay the reasonable cost
of packing and storage of any loose personal items remaining in the work
area at the time designated for commencement of abatement in the notice
issued under § A.

C. Before a contractor may commence a lead abatement project, the owner
of the building where the lead abatement project is to take place shall remove
all furniture and packed personal items from the work area and store them in

a secure place.

MD. REGS. CODE tit. 26(02), § 07.06 (1988).
131See 42 U.S.C. §§ 701-09 (1988); 45 C.F.R. pt. 96 (1992).
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eases and handicapping conditions among children ....

,,132 These

133

The HUD Guidefunds could be used to finance relocations.
lines, which require owners to protect tenants from abatement
hazards by temporarily relocating tenants during the abatement
process if necessary, 134 anticipate that PHAs use HUD's Comprehensive Improvement Assistance Program to fund tenant
relocation. 135
Being particularly responsive to funding concerns, HUD suggests that not every abatement procedure requires relocation. Specifically, the HUD Guidelines note that relocation may not be
required when: (1) the abatement work is limited in scope; (2) the
abatement and cleanup can be completed in one eight-hour working
day; (3) the family has safe access to the bathroom and kitchen areas; and (4) the work area can be sealed. 136 HUD dictates that
when abating only the exterior of a building, occupants need not be
relocated if the interior can be sealed from intruding lead dust and
137
occupants can safely enter and exit the building.
New York City's Administrative Code currently requires that
the HPD commissioner provide for tenant relocation services when
residents of public or private housing are displaced pursuant to any
law, regulation, order, or requirement regarding building maintenance or occupant health, safety, or welfare. 138 The code specifi42 U.S.C. § 701(a)(2) (1988).
See generally id Massachusetts currently utilizes these funds to provide alternative housing during deleading for tenants who cannot make alternate arrangements themselves.
134 "If the surface of lead paint is to be broken as part of a lead abatement
project, under most circumstances occupants and their belongings must be temporarily relocated." HUD GUIDELINES, supra note 118, § 9.1.1, at 14,593. Seealso,
e.g., 24 C.F.R. §§ 570.608(c)(7), 965.707. See also discussion supra part II.A.1.
135 "The PHA shall take appropriate action in order to protect tenants, including children with EBLs, other children, and pregnant women, from hazards associated with abatement procedures .... Tenant relocation may be accomplished with
CAP [Comprehensive Improvement Assistance Program] assistance." 24 C.F.R.
§ 965.707 (1992). 24 C.F.R. § 882.406 (1992) also describes potential sources for
funding relocation.
132
133

supra note 118, § 9.0, at 14,593.

136
137

HUD
lId

138

The commissioner of housing preservation and development shall have the
power and it shall be his or her duty:
(a) To provide and maintain tenant relocation services
(i) for tenants of real property which the commissioner of housing preservation and development is authorized to maintain and supervise ....

GUIDELINES,

(v) for tenants of any privately owned building where the displacement of
such tenants results from the enforcement of any law, regulation, order or
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cally requires that the commissioner, with mayoral approval, fix

payments for relocation.'

39

Of course, the City could provide relo-

cation services by setting aside City-owned or City-funded units for
this specific purpose. Negotiations between NYCCELP and New
York City regarding the relocation resulted in such a step: the creation of a "safe house," provided by a medical center and partially
funded from public sources to shelter families during lead abatement of their homes. 140
The following specific provisions should be added to the HPD
regulations to ensure a proper relocation process:
(A) The owner of any dwelling to be abated is responsible for
temporarily relocating all tenant households with children or
with women of childbearing age during the abatement and until
removal of all lead paint has been completed, the dwelling has
been thoroughly vacuumed and scrubbed with high-phosphate
detergent solutions, and final inspections have been completed.
The Commissioner of Housing Preservation and Development
shall provide suitable vacant accommodations for this purpose as
follows, to be paid for by the owner subject to tax exemptions
and tax abatements provided for this purpose.
(1) Upon receiving notice that abatement work will require
temporarily relocating the occupants of a dwelling unit, the
Department of Housing Preservation and Development
shall refer the relocatees to a suitable standard apartment,
prepared for occupancy, in the borough of the relocatees'
choice.
(2) A suitable standard apartment, prepared for occupancy,
shall:
(a) Be free of all violations classified as hazardous or
immediately hazardous; and
(b) Be supplied with all appropriate fixtures and applirequirement pertaining to the maintenance [sic] or operation of such building
or the health, safety and welfare of its occupants.
Such services shall consist of such activities as he or she may deem necessary, useful or appropriate... including but not limited to the gathering
and furnishing of information as to suitable vacant accommodations ....
N.Y. CITY ADMIN. CODE § 26-301 (1986).
139 "(b) Subject to the approval of the mayor, to fix and promulgate and from
time to time amend a schedule of payments to be made to or for the benefit of and
to aid in the relocation of tenants ....

"

Id.

"The safe house, across the street from Montefiore [Hospital] in the Norwood section [of the Bronx], will offer a haven for three families at a time. It was
created by the hospital with money from the city, the state, the Robert Wood Johnson Foundation and the Aaron Diamond Foundation." Dennis Hevesi, Bronx
140

Home Offers Refuge from Danger of Lead Paint, N.Y. TIMES, May 6,1991, at B3.
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ances, painted, reasonably cleansed, and available for
occupancy; and
(c) Have a floor area of rooms adequate for all resident
family members as defined by N.Y.C. Admin. Code
§ 27-2075; and
(d) Be free of vermin infestation, mice, or other pests
or be under contract for monthly service by a licensed
exterminator; and
(e) Be self-contained, without rooms or facilities that
can be reached only by going through a public area;
and
(f) Have central heat and hot water in the building;
and
(g) Have a private kitchen or kitchenette and a private
and fully enclosed toilet and bathing facilities within
the apartment for the exclusive use of the tenants; and
(h) Have a window or adequate light and ventilation in
each room; and
(i) Be in a neighborhood that, in the Department's
judgment, does not have an excessive number of abandoned buildings or consist of predominantly vacant
land.
(3) Upon referring relocatees to an apartment the Department of Housing Preservation and Development shall provide the relocatees with a form to submit to the Department
if they believe that the accommodations are unavailable, unsuitable, or otherwise unacceptable. Under such circumstances the relocatees may state in writing on the form the
facts upon which their belief is based and submit it to the
Department.
(4) If at the relocatees' option they move into temporary
accommodations found through their own efforts rather
than offered by the Department of Housing Preservation
and Development, they shall receive a relocation incentive
payment equal to the Department of Social Services Maximum Monthly Shelter Allowance Schedule.
(5) The Department of Housing Preservation and Development shall recover from the owner of the dwelling being
abated a per diem rental fee for any apartment the Department provides to relocatees or the relocation incentive payment for relocatees to obtain temporary accommodations,
according to the Department of Social Services Maximum
Monthly Shelter Allowance Schedule.
(6) All residents of dwellings to be abated shall, upon receipt of notice of their obligation hereunder, place all per-
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sonal items in boxes or other closed, easily handled
containers.
(7) Before the commencement of any lead paint abatement
project, all furniture and packed personal items shall be inventoried, removed from the work area, and stored in a secure place without charge to the tenants. The tenants may
move any valuables and other items such as electrical appliances, cooking equipment, bedding, clothing, and toiletries
to their temporary accommodations.
(8) In the event the owner fails to remove and store any
items from the work area, the Department of Housing Preservation and Development shall pay the actual cost necessary for the relocatees to remove and store the items and
recover the cost from the owner according to a schedule
based on the number of rooms vacated.
(9) In the event the relocatees incur loss or damage of tangible personal property as a result of their relocation or the
owner's removal and storage of their personal property, the
Department of Housing Preservation and Development
shall pay the cost of replacing or repairing the lost or damaged item and recover the cost from the owner.
(10) No provision of this section shall be construed to permit an owner or contractor to presume that a tenant has
abandoned the premises or to bar a tenant from entering the
premises where the abatement is taking place, if the owner
or the Department of Housing Preservation and Development has failed to comply with this section, and the affected
tenant has no place to live during the abatement process
other than the premises being abated. If the tenant has no
other place to live, all work shall immediately cease, and all
specified cleanup procedures shall be instituted and followed, until the owner or the Commissioner of Housing
Preservation and Development fully complies with this
subsection.
3.

Containment and Work Site Preparation

Any time a surface containing lead paint is broken during lead
abatement, or when a lead abatement project generates dust or
fumes, the work area must be properly sealed and tenants kept away
from the area until the completion of repairs, cleanup, and a final
clearance inspection. Site preparation and protection, referred to as
containment, applies whether tenants are relocated or remain in the
apartment during abatement. Household furnishings must be protected by either removing them from the work area or, if they are
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immovable, sealing them off within the work area. The specifications of what breaks a surface or generates dust, what sealing materials are used, and how the work area is otherwise prepared are
important considerations.
Federal requirements offer the most comprehensive procedures
for work area preparation and coverings to prevent contamination
with lead dust. According to the HUD Guidelines, the abatement
process should be conducted to ensure that lead is restricted from
entering adjacent areas and reaching the building exterior. 14 All
movable objects should be removed from the abatement area, and
the area should be sealed off from other rooms or parts of the building. 142 Floors and nonmovable objects that are not being abated
should be covered in polyethylene sheeting and sealed with duct
tape or heavy duty staples. 14 3 If common areas are to be abated and
no alternative passageways are outside the work space, protected
passages through the work space should be created with polyethylene sheets and frames. 144 If this is not feasible, then abatement
should be done only during posted hours, and the debris and dust
should be removed after each work period with a high-efficiency
1 45
particle accelerator (HEPA) vacuum.
CDC's provisions cover the same ground, but without HUD's
specificity regarding such items as polyethylene sheeting, duct tape,
and staples. 146 Both Massachusetts 147 and Baltimore 148 specify the
141 HUD GUIDELINES, supra note 118, § 9.3, at 14,594. The Guidelines also
provide that precautions should be taken to prevent lead particles produced during
exterior abatement from contaminating the environment and affecting interior areas. Work areas should be protected with polyethylene sheeting, and suitable containers should be available to hold waste and debris until disposal. Id.
142 IJd
143

Id

144

Iad

145
146

Id'

The CDC Statement provides:
Containment: The work area should be contained with plastic (6 mil) to
protect other living areas, yards, heating and ventilation systems, etc. from
contamination. All nonmovable furnishings, such as counters, cabinets, and
radiators should be covered with plastic. All floors should also be covered
with plastic to prevent lead dust from being deposited in cracks and crevices
and from being ground into the surface during the abatement.
CDC STATEMENT, supra note 4, at 72.
147 "Entrances: Work areas shall be sealed off by taping two plastic sheets with
a minimum thickness of 6 mils. over every entrance or doorway to the work area
.... " MASS. REGS. CODE tit. 454, § 22.08(2)(b)(i) (1990).
148"Each area that is to be abated shall be sealed with plastic at least 6 mils.
thick and tape prior to abatement in order to contain the lead dust and abatement
residue."

BALTIMORE,

MD., ABATEMENT REGS. FOR LEAD PAINT reg. 5,
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minimum thickness of plastic sheeting used for containment; Mas-

sachusetts also specifies "recommended safe practices" for
containment. 149
Maryland's containment provision is relatively limited, but because sealing is vital to the containment process, the state's specification of waterproof tape is noteworthy. 5 0 None of the regulations,

however, delineates the precise circumstances under which containment procedures apply, including those procedures to be applied in
parts of the dwelling outside the work area. New York City's current containment provisions allow use of either plastic or paper
drop cloths to protect floors and furniture and allow work areas to
be mopped or vacuumed after each day's work. Paper is not suffi-

ciently impervious, and proper cleanup procedures do not permit
vacuuming without a HEPA filter or without mopping as well. 151
New York City's procedures do, however, extend beyond other jurisdictions' by providing that potentially hazardous plastic should
152
be made inaccessible to young children.

New York City regulations should be revised in recognition of
the need for detailed, thorough containment procedures that in-

clude notices alerting persons in the area of lead hazards, as follows:
(A) If the surface of lead paint is to be broken as part of a lead
§ (IV)(B)(1)(d) (1987).
149Recommended Safe Practices:
Deleaders are responsible for separating work areas from "clean" areas
by taping plastic sheets over doorways to minimize risk from dust exposure.
Each work area must be sealed from the remainder of the dwelling by
taping plastic sheets or impervious drop cloths to all doorways within the
work area. Work areas must remain sealed off until both work and clean-up
are completed.
See Childhood Lead Poisoning Prevention Program, Mass. Dep't of Pub. Health,
Deleaders' Manual A Handbook for Safe Lead Paint Removal 6 (May 1984).

15o"If the work area is a room or group of rooms within a building, seal the
work area from all other portions of the building with plastic sheeting at least 6
mils thick, waterproof tape, and industrial staples." MD. REGS. CODE tit. 26(02),
§ 07.07(B)(1)(b) (1988).
151See discussion infra part II.C.1.
152 All dishes, toys, curtains and other household items which may become contaminated with paint chips and dust must be removed from the room(s) or
covered where work is to be done. Furniture and floor must be covered with
plastic or paper drop cloths. The spread of paint scrapings and dust must be
confined to only the room where work will occur by closing doors and/or
hanging plastic curtains. The work area(s) must be thoroughly wet/mopped
or vacuumed after each day's work. No plastic curtains or other materials
which might be hazardous to young children or infants should be left
accessible.
DMTS-42, supra note 124, § III(c).

Imaged with the Permission of N.Y.U. Environmental Law Journal

19921

LFAD ABATEMENT REGULATIONS

abatement project, or the method of abatement to be used that
will result in the generation of dust or fume, the contractor shall
seal off the work area and prevent access or entry by dwelling
occupants, while any abatement work is in progress, and until all
abatement work, cleanup, and final inspections are completed.
Removal of loose and hanging paint preparatory to encapsulation shall be considered a method that breaks the surface of lead
paint or generates dust or fume.
(B) No less than one day in advance of beginning work area
preparation, a warning sign shall be posted at all approaches to
the work area and shall read: WARNING: LEAD PAINT REMOVAL HAZARD - DO NOT ENTER WORK AREA UNLESS AUTHORIZED. The warning sign shall be printed in
language clear and understandable to the workers and building
occupants.
(C) All movable furniture, draperies, or other objects shall be
moved out of the work area before abatement begins.
(D) After all movable objects have been removed and before
abatement work commences, the area to be abated shall be sealed
with two layers of polyethylene sheeting at least six millimeters
thick and waterproof tape in order to confine the spread of paint
scrapings and dust to only the room or rooms where abatement
work will occur. All non-movable furnishings, such as counters,
cabinets, and radiators, where abatement work will occur shall
also be covered with such sheeting. The furniture and floors in
the rest of dwelling shall also be covered with such sheeting.
B.

Ensuring Comprehensive Abatement Procedures

Given the hazards to both residents and abatement workers
inherent in the abatement of lead paint, it is important to complete
the process efficiently, effectively, and completely. To ensure such
lead paint abatement, the regulations should include provisions
clearly delineating which abatement methods are permissible and
how abatement workers should be trained and licensed. Furthermore, if all lead paint will not be abated, it is necessary to define
which surfaces will be abated to ensure the most protection
possible.
1. ProhibitedAbatement Methods
Methods used to abate lead paint must be strictly limited to
those which will not generate more hazards than they alleviate. Delimiting these methods may expansively define the prohibited methods or restrictively define the allowable methods. Jurisdictions

Imaged with the Permission of N.Y.U. Environmental Law Journal

N.Y U ENVIRONMENTAL LAW JOURNAL

[Volume I

generally bar methods that will increase air lead levels or otherwise
create an additional hazard through, for example, the use of danger1 53
ous chemicals.
On the federal level, HUD and CDC forbid a variety of abatement techniques. 54 Both prohibit open flame methods and uncontained sanding or blasting, including water blasting, 15 and CDC
adds methylene chloride strippers to the list of prohibited abatement methods. 56 An even more restrictive approach is to limit permitted abatement to encapsulation or enclosure methods to reduce
the risk of creating additional hazards. Encapsulation is any
method that makes lead paint inaccessible by covering or otherwise
sealing painted areas.157 Unacceptable encapsulating methods include covering abatement areas with new coats of paint or primer,
paper wall coverings, or contact paper. According to the HUD
Guidelines, gypsum dry wall and exterior siding are effective encapsulating methods. 5 s Encapsulation or enclosure requires fewer attendant safety precautions.1 5 9
153 The HUD Guidelines point out that different abatement methods may be
compared to determine the most effective and practical method given the situation
and the containment requirements. HUD GUIDELINES, supra note 118, § 9.3, at
14,595.
154 On-site paint removal is an acceptable abatement procedure, as long as it
does not involve gas-fired open-flame burning, grinding or sanding without HEPA
filters, uncontained water blasting, or open abrasive blasting. Id. § 7.3.3, at
14,588-89.
Certain methods of removing lead-based paint may be particularly hazardous
to both the worker and the building occupants and may be banned in some
areas. They are1. Removing paint with an open-flame torch or other heating device that
operates at temperatures likely to volatilize lead (the melting point of
lead is 621"F).
2. Machine sanding surfaces with lead-based paint.
3. Sand blasting lead-based paint, except when the equipment is fitted with
a vacuum device that prevents the dispersal of the debris.
4. Uncontained hydro-blasting.
5. Using chemical strippers containing methylene chloride. Methylene
chloride is extremely toxic and protecting workers from exposure to this
chemical is difficult.
CDC STATEMENT, supra note 4, at 73.
155 See HUD GUIDELINES, supra note 118, § 7.3.3, at 14,588-89; 24 C.F.R.
§ 35.24(b)(2)(ii) (1991); CDC STATEMENT, supra note 4, at 73.
156 CDC STATEMENT, supra note 4, at 73.
157 HUD GUIDELINES, supra note 118, § 7.3.2, at 14,588.
158 Id. The HUD Guidelines further provide that encapsulants should be durable, child-proof, fire-resistant, and vermin-proof. Id.
159 See discussion supra notes 64-65 and accompanying text.
Whenever any scraping or sanding method is used to remove-actually take
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Massachusetts specifies an extensive list of prohibited methods, 160 allows water blasting, and instead prohibits other chemical

solutions. Boston allows all the abatement methods that Massachusetts does, but only recommends covering and replacement.16 t

Maryland's list is similar to CDC's but prohibits dry scraping. 162

Baltimore prohibits sanding, open-flame torch, and chemical strippers containing methylene chloride for anything other than touchup work. 163
In New York City, the use of power sanders, heat guns, and
off-lead paint, such a method only creates added hazards: 'air lead levels
increase enormously in the work area.' [1985 CDC Statement] at 20. That is
why the scraping method is unacceptable and only dry wall construction or
sheet rocking is acceptable.
Second Affidavit of John F. Rosen, M.D., in Support of Plaintiffs' Motion (May 11,
1989) 5, NYCCELP v. Koch, N.Y.L.J., July 21, 1989, at 18 (Sup. Ct. N.Y. Co.
1989)(No. 85-42780).
160 (D) All methods not listed in 105 CMR 460.120 are prohibited for use in
lead paint removal, including but not limited to:
(1) Torch or flame burning.
(2) Dry abrasive blasting using sand, grit or any other particulate except as
indicated in 105 CMR 460.120(C)(5).
(3) On-site use of methylene chloride or solutions containing methylene
chloride.
(4) Use of potassium or sodium hydroxide-based solutions except in paste
forms in compliance with 454 CMR 22.00.
(5) Machine sanding except as indicated in 105 CMR 460.120(C)(2).
MASS. REGS. CODE fit. 105, § 460.120 (1990).
161 All abatement methods allowed by the State are allowed within the City of
Boston. However, covering and replacement are the only recommended methods of abatement. This policy was developed because all other methods of
abatement either generate large quantities of dust, or involve the potential for
other health and/or environmental hazards.
BosToN, MAss., DEP'T OF HEALTH AND Hosp., ADDITIONAL MINIMAL
DELEADING REQUIREMENTS § B (1990).
162 A. A person performing abatement of lead-containing substances may not

use the following methods:
(1) Open flame burning;
(2) Dry sanding, except as allowed in § B(2) [Sander equipped with HEPA
vacuum];
(3) Open abrasive blasting, except as allowed in § B(2) [vacuum-blasting in
exterior work areas only; or contained hydro-blasting in exterior work
areas only];
(4) Uncontained hydro-blasting;
(5) Methylene chloride for interior use except that methylene chloride may
be used in interior work areas for localized touch-up; or
(6) Dry scraping.
MD. REGS. CODE tit. 26(02), § 07.03 (1988).
163 BALTIMORE,

MD.,

ABATEMENT

REGS.

FOR

LEAD

PAINT

reg. 5,

§ (IV)(B)(1)(e) (1987).
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solvents is currently prohibited. 164 New York City should expand
its list of prohibited methods to state:
(A) Power sanders, uncontained hydro-blasting, dry abrasive
blasting, dry scraping, heat guns or any open flame methods, and
solvents may not be used.
2.

Training and Licensing of Lead Abatement Workers

Lead hazard abatement activities are complex and inherently
dangerous. Abating lead paint without special training easily may
exacerbate, rather than alleviate, the hazardous conditions. 65
Therefore anyone-including contractors, supervisors, workers,
property owners, and occupants-who undertakes lead hazard reduction must be adequately trained and certified. Everyone engaged in lead paint abatement projects must at all times wear
equipment, including a respirator, that protects the abatement
worker from ingesting any lead paint dust or particles.
On the federal level, HUD guidelines provide that employers
of deleading workers, including PHAs, must train workers in:
(1) the possible ways they may be exposed to lead; (2) the known
health effects related to exposure; (3) the importance of good personal hygiene in relation to lead risks; (4) the methods of abatement to be used; and (5) the proper operation and use of protective
gear and engineering controls.' 66 Also, while the Occupational
Safety and Health Administration (OSHA) Hazard Communica168
tion Standard 67 does not apply to the construction industry,
HUD encourages PHAs to meet the OSHA standard. 169 Workers
are not only to be instructed regarding the hazards to which they
will be exposed and precautions they should take, but also to be
made aware of the sources of information available to them, including their employer's exposure records and studies.170 CDC advises
that deleading workers be educated regarding the health effects of
lead, worker protection, containment, abatement methods, and
164 Department of Housing Preservation and Development, Emergency Service
Bureau Specifications for Remedy, Violation Order 555 § I(D).
165 See generally CDC STATEMENT, supra note 4, at 70-74.
166 HUD GUIDELINES, supra note 118, § 5.7, at 14,581-82.
167 29 C.F.R. § 1910.1200 (1991).
168 HUD GUIDELINES, supra note 118, § 5.7, at 14,581.
169 Id.
170 Id.
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proper disposal of abatement debris.17 1
In addition, federal standards require employers of deleading
workers to implement specific measures to protect against lead exposure, including the use of respirators, monitoring of airborne lead
particle concentrations, medical surveillance of worker blood lead
1
levels, and removal of workers exposed to lead. 2
Protective equipment and clothing are the most important
safeguards against transfer of lead dust from the abatement work
area to other environments. Employers of deleading workers are
responsible for providing and assuring proper use of appropriate
protective clothing and equipment. Related responsibilities include
providing a clean changing area, separated from the work area by a
physical barrier; cleaning, laundering, or disposal of the clothing
and equipment; and keeping workers informed about the proper use
73
and maintenance of their clothing and equipment.
74
Massachusetts
and Maryland 175 have promulgated detailed
171All workers involved in a lead abatement project should be properly trained

in the following: health effects of lead; proper procedures for worker protection, including procedures for personal hygiene and for wearing and caring
for respirators; containment of an abatement project; various methods for
abating lead-based paint and the safety and environmental hazards involved
with each; and procedures for transporting and disposing of abatement debris properly.
CDC STATEMENT, supra note 4, at 72.
172 HUD GUIDELINES, supra note 118 ch. 8, at 55 Fed. Reg. 39,874-79 (Sept.
28, 1990). "Chapter 8: Worker Protection" is the only part of the HUD Guidelines that has been revised since HUD's April 18, 1990, publication.
173 Id. at 39,875.
174 [O]nly those persons... duly licensed as deleaders may conduct lead paint
removal ...." MASS. REGS. CODE tit. 105, § 460.420(A) (1990). For additional
deleading regulations promulgated under the Massachusetts' Department of Labor
and Industries, see id. tit. 454, § 22.00. They cover, e.g., certification, licensing,
medical requirements, training, health, and safety.
175 A. A business entity or public unit shall ensure that its employees are protected in accordance with all applicable federal, state and local standards, in
particular those set forth in the Maryland Occupational Safety and Health
(MOSH) regulations governing Occupational Exposure to Lead in Construction (COMAR 09.12.32).
B. All persons not covered by COMAR 09.12.32 and working on a lead
abatement project shall, when present in the work site, wear disposable clothing, shoe covers and, if a heat gun or sander equipped with HEPA vacuum is
being used for abatement, a half-mask air purifying respirator equipped with
high efficiency filters.
MD. REGS. CODE tit. 26(02), §§ 7.04(A), (B) (1988).
A. Within the 5 years immediately before beginning work on a lead abatement project, all inspectors involved in the enforcement of these regulations,
and all workers involved in a lead abatement project shall have taken a qualifying training course which meets the requirements set out in § B, and have
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regulations to provide for the training and licensing of deleaders,
and to protect both workers and the public. New York City has not
yet formulated such regulations, although it requires that abate76
ment techniques comport with "the best practices of the trade.'
Maryland's regulations 77 could serve as a model for licensing and
certification of lead workers in New York City.
Because this article focuses primarily on occupant safety rather
than worker safety, the recommendations do not include worker
protection requirements separate from training and certifying workers and their employers to be knowledgeable in the required protections. Worker protections are important for occupant safety insofar
as they make the work site safer to occupy. They will also be imreceived a certificate of completion.
B. Qualifying Training Course. A training course in lead abatement shall:
(1) Receive approval from the Department;
(2) Provide at least 6 hours of instruction reflecting state of the art information on the following topics:
(a) Health effects of lead exposure;
(b) Work practices necessary to minimize lead dust concentration, including
work area preparation, work area decontamination, and waste disposal;
(c) Requirements of regulations and standards established by the:
(i) Maryland Department of the Environment, and
(ii) Maryland Occupational Safety and Health Act; and
(d) Worker protection, including respiratory protection, protective clothing,
safety equipment, medical surveillance, and personal hygiene;
(3) Require trainees to demonstrate proficiency in the skills necessary to perform lead abatement projects, before issuing a certificate under § B(4); and
(4) Issue a certificate of completion of training.
C. An inspector involved in the enforcement of these regulations and any
worker involved in a lead abatement project shall make this certificate available to the Department upon request.
D. Every instructor at a qualifying lead abatement training course shall be
an:
(1) Industrial hygienist certified by the American Board of Industrial
Hygiene;
(2) Industrial hygienist in training designated by the American Board of Industrial Hygiene; or
(3) Individual with equivalent education or experience as determined by the
Department.
E. Instructors at all qualifying lead abatement training courses shall:
(1) Maintain a list of students who have completed a training course in lead
abatement and the dates on which training occurred;
(2) Make this list available to the Department upon request; and
(3) Retain this list for at least 5 years.
Id. tit. 26(02), § 07.11 (1988). See also id. tit. 09(12), § 32.
176 "All workmanship shall be first-class in every respect and shall be performed
by fully experienced workmen in accordance with the best practices of the trade
and manufacturer's recommendations." DMTS-42, supra note 124, § V(q).
177 See supra note 175.
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portant to low income, lead paint ridden communities to the extent
that increased abatement work provides job opportunities for these
communities. Training and certification requirements should encourage workers from these communities, so they can now benefit
economically from the epidemic that has thus far disadvantaged
them.
In addition to the Maryland model, enforcement methods must
be in place for governmental agencies to handle tenants' complaints
about repairs and repair crew conduct, to monitor abatement methods while in progress, as well as to revoke licenses if abatement
work is not done properly. The following enforcement provisions,
in addition to the Maryland model, should form the lead abatement
worker training and licensing regulations for New York City:
(A) Certificates and Permits
(1) Training Programs for the training of persons engaged
in deleading or deleading supervision or inspection shall be
approved by the Commissioner.
(a) Application for approval of training programs shall
be accompanied by a nonrefundable fee as specified.
(1) The Commissioner shall not issue or renew an approval unless a training program meets the minimum
requirements set forth below.
(c) Approval of a training program shall not be
transferable.
(d) Training programs shall be approved for a period
of two years. Applications for renewal shall be accompanied by renewal fees as specified.
(2) Certification of deleading workers, supervisors, and
inspectors
(a) Within five years immediately before beginning
work on a lead paint abatement project, all workers,
supervisors, and inspectors involved in such a project
or in enforcement of these regulations shall have a
qualifying training program that meets the requirements specified herein and have received a certificate of
completion.
(b) All such persons will be required to have their
photo identifications with them at all times at the
abatement site, showing they are trained and certified
deleaders or deleading supervisors or inspectors. They
will be required to show the identification upon request.
(3) Contractorpermitting
(a) Within five years immediately before beginning
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work on a lead paint abatement project, all contractors
involved in such a project shall have taken a qualifying
training program that meets the requirements specified
herein and have received a permit to perform lead paint
abatement.
(b) All contractors will be required to have their photo
identifications with them at all times at the abatement
site, showing they are trained and permitted deleading
contractors. They will be required to show the identifications upon request.
(4) Public records: The Department shall maintain a file of
all trained deleaders and deleading supervisors, inspectors,
and contractors, including a copy of the certificate and permit of each such person or entity and any other information
the Department has concerning each such person or entity.
The Department shall make such file available for public
inspection.
(B) Training
(1) General requirements
(a) The training shall consist of not less than two days
for the deleader, not less than two and one half days for
the deleading supervisor or inspector, and not less than
three days for the deleading contractor. This training
shall be presented through a combination of lectures
and demonstrations, with at least one full day devoted
to hands-on practice.
(b) The Department shall ensure that deleader and
deleading supervisor, inspector, and contractor training
is presented in a form suitable and available to low-income and minority persons from communities where
lead paint is prevalent, individual homeowners, and
nonprofit community-based contractors.
(c) Hands-on training shall be presented in an environment suitable to permit participants to have actual experience performing tasks associated with deleading,
including but not limited to work preparation, use of
equipment, cleanup methods, and waste disposal.
Hands-on training sessions shall maintain a student to
instructor ratio not greater than ten to one.
(d) Trainees shall demonstrate proficiency in the skills
necessary to perform lead abatement work and must
pass the written examination with a grade of 70% or
higher to complete training successfully.
(2) Training curriculum
(a) Trained deleader: To become trained as a deleader,
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a person must receive instruction in the following
subjects:
(i) All requirements relating to abatement
methods.
(ii) Safe work practices, including work preparation requirements, permissible and prohibited
practices, and cleanup requirements.
(iii) Respirator fit-testing demonstrations, handson training in the use of proper clothing and other
protective equipment, and familiarization with the
requirements of 29 C.F.R. § 1926.103.
(iv) Health risks; the nature of lead related diseases, including but not limited to effects on the
nervous system, reproductive system, musculoskeletal systems, and kidneys; routes of exposure;
dose-response relationships; differences in effects
between children and adults; and signs and symptoms of lead poisoning.
(v) Personal hygiene, including but not limited to
entry and exit procedures to and from the work
area; prohibition of eating, drinking, smoking,
chewing (gum or tobacco), and applying cosmetics
in the work or changing area; and potential exposure of family and the public.
(vi) General health and safety precautions, including but not limited to safe use of ladders and scaffolding, potential fire hazards, and electrical
safety.
(vii) Prevention of contamination of residential
premises, including but not limited to procedures
to avoid ambient discharges and ground contamination and proper waste disposal techniques.
(viii) Governmental guidelines for medical monitoring for lead toxicity, medical history for
deleaders, and medical removal protection.
(ix) Relevant federal, state, and local regulatory
requirements, procedures, and standards.
(b) Deleadingsupervisor, inspector,and contractor: To
be a deleading supervisor, inspector, or contractor, a
person must receive instruction in the following subjects in addition to the instruction required to become a
trained deleader:
(i) Supervisory techniques to enforce required
work practices and to discourage unsafe work
practices.
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(ii) Reading and interpreting lead inspection
reports.
(iii) Proper disposal procedures for lead contaminated debris under federal, state, and local
regulations.
(iv) Worker's compensation and health insurance
coverage and exclusions.
(v) Recordkeeping for deleading projects as required by federal, state, and local regulations.
(C) Enforcement
(1) The Department may temporarily or permanently revoke the certificate or permit of a deleader or deleading supervisor, inspector, or contractor for failure to comply with
any regulation herein.
(2) The Department may temporarily or permanently revoke approval of a training program permit for failure to
comply with any regulation herein.
(3) All duly certified, permitted, or approved deleading supervisors, inspectors, contractors, and training programs
shall submit an affidavit to the Commissioner annually, attesting to compliance with all regulations herein. Failure to
do so shall result in punitive measures, including the revocation or suspension of certificate, permit, or approval; fines;
or any other punitive measures that the Commissioner may
deem necessary, to ensure compliance.
(4) The Department shall establish a procedure to provide
tenants an effective opportunity to complain about improper
and incomplete repairs, improper or inadequate conduct by
a deleader or deleading supervisor, inspector, or contractor;
or inability to communicate as necessary with a deleader, or
deleading supervisor, inspector, or contractor.
3. Defining "Intact"Surfaces
Permanent abatement involves either completely removing
lead paint or making it permanently inaccessible. Where it is impossible to abate all surfaces containing lead paint immediately, surfaces that are intact, non-chewable, and not otherwise susceptible to
deterioration 178 may be considered temporarily "inaccessible"
sources of lead paint. Definitions of "intact" and "chewable" sur178 Conditions such as moisture, an unstable or unsound surface, friction, or
abrasion (such as window frames and doors opening or closing) may cause paint
that is intact today to deteriorate tomorrow or may generate lead dust in significant
amounts. This dust, which is easily ingested, is a common cause of lead poisoning.
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faces then become critical.
How long an intact leaded surface will remain safe depends on
the quality and thoroughness of the paint job, the soundness of the
underlying structure, and the condition of plumbing and rooftops.
Moisture from leaky pipes or roofs can quickly cause paint that was
smooth and intact to blister and scale, generating hazardous levels
of lead dust as well as chips and flakes. Natural aging or abrasion
can also disturb a surface. Where any intact lead paint is permitted
to remain, interim measures must include frequent, periodic monitoring to assure maintenance of smooth, cleanable surfaces. Determining what is an "intact" surface as compared to one that is
"deteriorating" or "susceptible to deterioration" is crucial for the
protection of human health. Because that determination is so difficult, and because it is so important to err on the side of protecting
human health, legislators and regulators may best determine to
make no distinction between intact and deteriorating surfaces.
Those jurisdictions that do not require permanent elimination
of all lead paint give priority to "defective," "loose," "peeling," and
other types of deteriorating surfaces. Such surfaces, even when not
within children's easy reach, will make falling particles accessible.
Regulations may set forth an extensive list of what is "defective,"
"loose," or "peeling" or use a less specific categorization like "damaged in any manner such that a child can get paint from the damaged areas." 17 9 "Intact" paint is in turn defined as any paint that is
not "defective, ....
loose," or "peeling." Again the better course is to
attempt to specify all types of deterioration and allow for others
with a general catch-all definition.
In New York City, such a definition is useful for two reasons.
First, where paint is "peeling" in pre-1960 buildings, the City may
presume it is lead paint and avoid sophisticated testing for lead content.180 Second, to the extent the City allows implementation of the
mandate to eliminate all lead paint to be postponed for surfaces that
have no potential for deterioration, an expansive definition of "peeling" is critical. It must remain clear, however, that even intact lead
paint is a hazard.
New York City's regulations should be modified to include the
179 "Intact Surface means a surface with no loose paint. Loose Paint means
peeling, flaking, or chipping paint; paint over crumbling, cracking or falling plaster
or plaster with holes in it;
or paint that is damaged in any manner such that a child
can get paint from the damaged areas." MAss. REGS. CODE tit. 105, § 460.020
(1990).
180 HousING MAINTENANCE CODE, supra note 1, § 27-2013(h)(2).
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following definitions:
"Intact" paint or other similar surface coating shall mean any
paint or other similar surface coating that is not peeling.
"Lead paint hazard or paint condition conducive to lead poisoning" shall mean any interior or exterior architectural surface of
any dwelling covered by paint or other similar surface coating
material having a reading of 0.7 milligrams of lead per square
centimeter or greater or containing more than 0.5 percent of metallic lead, based on the non-volatile content of the paint or other
similar surface coating material including, without limitation,
walls, ceilings, floors, doors, door frames and jambs, thresholds,
baseboards, moldings, window frames, sashes, mullions, wells,
aprons, and sills, stairs, risers, decks, porches, railings, cabinets,
trim, radiators, and pipes.
"Peeling" paint or other similar surface coating shall mean any
paint or other similar surface coating that (a) is peeling, cracking, scaling, flaking, blistering, chipping, or loose in any manner,
or (b) has any space or pocket of air behind any portion thereof
such that it is not completely adhered to the underlying surface.
"Defective" paint or other similar surface coating shall mean any
paint or other similar surface coating that is subject to deterioration due to (a) moisture, (b) an unstable or unsound underlying
surface, (c) other underlying condition, or (d) friction or
abrasion.
4. Defining "Chewable" Surfaces
One type of deteriorating surface is that which protrudes to

make it particularly susceptible to children's ingestion. These
"chewable" surfaces must be precisely defined to include all the

protruding surfaces subject to the abatement regulations.
Those jurisdictions that do not require permanent elimination
of all lead paint generally give priority to surfaces within children's
easy reach-four or five feet from the floor--and surfaces that protrude from the wall.' 8 ' Accessibility should not be defined exclu181 "All chewable protruding painted surfaces up to five feet from the floor or
ground, which are readily accessible to children under seven years of age, e.g.,
protruding corners, windowsills and frames, doors and frames, and other protruding woodwork." 24 C.F.R. § 200.805 (1992).
Baltimore's regulations provide: "13) surface that is easily accessible to a
child-shall mean the interior, exterior or other surface of a dwelling or secondary
residence that presents a potential biting surface (up to 4 feet in height and 4 inches
in depth) to a child." BALTIMORE, MD., ABATEMENT REGS. FOR LEAD PAINT
reg. 5, § 5(I) (1987).
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sively by height. Higher surfaces may be within the reach of a child
who climbs a staircase or stands on a window sill.
Definitions of a protruding surface that simply use such categories as "protruding woodwork," 18 2 "potential biting surface," or
"woodwork or wood trim,"1 8 3 permit sporadic, uncertain applications. The better course is to attempt to specify all possible protrud-

ing surfaces and allow for others with a general catch-all definition.

84
Massachusetts has adopted this method of definition.1

New York State includes in its definition of a "lead paint hazard" or "paint condition conducive to lead poisoning" a general ref-

erence to any intact surface coating readily accessible to children
due to its location, using a window sill as an example.18 5 While the
generality of terms such as "readily accessible" is problematic, this

provision lacks import for New York City in the face of standing

1 86
City mandates to eliminate all lead paint from housing stock.

Thus, in New York City, definitions of "chewable" or "mouthable"
surfaces become relevant only if implementation of the City's man-

date is postponed for intact surfaces that have no potential for deterioration. In that event, an expansive definition of paint that can be
mouthed is critical.
New York City's lead abatement regulations should be
amended to include the following definition:
"Chewable" surfaces shall mean any interior or exterior architectural surface that is accessible because of its height or location to
children six years of age or under and forms an edge or protrudes
from any flat surface, including, without limitation, doors; door
Accessible, Mouthable Surfaces are interior or exterior architectural surfaces
or fixtures five feet or less from the floor or ground that form a protruding
corner or similar edge, or protrude one-half inch or more from a flat wall
surface, or are free-standing so that a child may place his/her mouth on the
surface or suck the surface. In general, "accessible, mouthable surfaces" refers to woodwork such as doors, doorjambs, stairs and stair rails, etc. Baseboards with an exposed horizontal edge may have quarter round molding
applied to the top so that only vertical edges forming outside comers, if present, constitute accessible, mouthable surfaces.
MASS. REGS. CODE tit. 105, § 460.020 (1990).
182 24 C.F.R. § 200.805 (1992).
183 "14) woodwork or woodtrim-shall mean all wooden or metal interior fittings or ornamentation, such as moldings, doors, staircases and window sashes and
trim; and all such exterior surfaces easily accessible to a child." BALTIMORE, MD.,
ABATEMENT REGS. FOR LEAD PAINT reg. 5, § 5(1) (1987).
184 See supra note 181.
185 N.Y. Comp. CODES P. & REGS. tit. 10, § 67.1 (1974).
186 HEALTH CODE, supra note 17, §§ 173.13(c), (d). See generally HOUSING
MAINTENANCE CODE, supra note 1.
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frames and jambs; cabinets; window frames, sashes, mullions,
aprons, and sills; stairs; railings; baseboards; moldings; and any
ornamental fixtures or trimming.
C.

Completing the Abatement Process

When a lead abatement procedure is completed, residents must
be assured that the hazard has been removed and that new hazards
have not developed. Provisions for safe lead paint abatement must
cover proper cleanup, final testing for lead, sealing of floors, and
disposal of lead paint debris.
1. Cleanup
All abatement activity is likely to generate lead dust. Removing this dust and all lead dust-generating debris from the work area
reduces the potential for recontamination. Unless the dust is properly cleaned up at the end of the abatement project and also each
work day, at least in areas where active abatement is occurring, this
goal is compromised. Daily cleanup also minimizes problems with
final cleanup and limits the exposure of both abatement workers
and families who return to the work area periodically. 18 7
Any surface from which lead paint has been stripped will be
coated with a residue of lead dust that is very difficult to remove. 188
Unless cleanup is thorough, large amounts of nearly invisible lead
dust can become embedded in the new coats of paint. When those
painted surfaces are subject to abrasion, it releases this lead into the
environment.18 9 The abatement process will also contaminate surfaces other than those being abated, so these other surfaces must be
cleaned as well. 190
Skipping or modifying any of the steps in the cleanup procedures, therefore, can adversely affect both the efficacy of the entire
abatement project and compliance with final inspection standards.
Omissions, deviations, or other carelessness in following the required steps will simply require recleaning that adds to time and
187 See HUD GUIDELINES, supra note 118, § 10.1.2, at 10,598, and § 10.2.2.1,
at 10,600; CDC STATEMENT, supra note 4, at 73; BOSTON, MASS., DEP'T OF
HEALTH AND Hosp., ADDITIONAL MINIMAL DELEADING REQUIREMENTS § E
(1990).
188 For a discussion of factors to consider in choosing a proper dust analysis
laboratory, see HUD GUIDELINES, supra note 118 app. 5, at 14,678.
189 See id. § 10.2, at 14,599.
190 Id. § 10.2.1.2, at 14,599-600.
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These steps dictate two basic components of both the daily and
final cleanup procedures: thorough vacuuming with HEPA filtration and wet mopping with high phosphate detergent. Conventional vacuuming is unacceptable because it simply exhausts the fine
lead dust particles back into the environment.192 Household detergents are also not sufficiently effective. Instead, detergent containing at least 5% trisodium phosphate (TSP) should be used. TSP is
not common in household detergents because of its effect on the
environment, and therefore it must be handled and disposed of

carefully. 193
CDC, while requiring HEPA vacuuming, washing with TSP,
and a second vacuuming when abatement is complete, only specifies
wet sweeping and bagging the debris on a daily basis. 194 Massachusetts and Maryland require the same three-step HEPA vacuuming-TSP washing-HEPA vacuuming regime, but do not specify a
daily cleanup procedure at all.195 Boston goes beyond Massachu191 Id § 10.2.2, at 14,600.
192 Id § 10.2.1.1, at 14,599.
193 Id § 10.2.1.2, at 14,599-600.

Daily clean-up, consisting of misting debris with water, carefully sweeping it,
and placing it in double 4-mil or 6-mil plastic bags, is necessary to minimize
the risk to workers of accumulated lead dust. After abatement and before
repainting, all surfaces in the dwelling must be thoroughly vacuumed with a
HEPA vacuum; wet washed, preferably with a high phosphate detergent
such as tri-sodium phosphate; and then vacuumed again.
CDC STATEMENT, supra note 4, at 73-74.
195 (D) This final clean-up shall be performed by the deleading contractor no
sooner than 24 hours after the completion of active deleading including all
sanding and any other surface preparation necessary for repainting or sealing. The final clean-up shall at a minimum consist of a HEPA filtered
194

vacuuming of all interior surfaces exposed to deleading, window sills in their
entirety, and porches deleaded or exposed to deleading, followed by a wet
mopping/sponging of the same surfaces with a solution of tri-sodium
phosphate and a second HEPA filtered vacuuming.
MASS. REGS. CODE tit. 105, § 460.160 (1990).
A. Interior cleanup. After completion of the removal, replacement, encapsulation, or reversal involved in any abatement project, the contractor shall:
(1) Deposit all lead waste, including sealing tape, plastic sheeting, mop
heads, sponges, filters, and disposable clothing in double plastic bags of at
least 4 mils thick, or single bags 6 mils thick, and seal the bag;
(2) Before washing as required in § A(3), vacuum-clean all surfaces in

the work area including woodwork, walls, windows, window wells, and
floors with a HEPA vacuum;
(3) After vacuum-cleaning as required in § A(2), wet wash all surfaces
in the work area including woodwork, walls, windows, window wells, ceilings and floors with a solution containing at least 1 ounce of 5 percent triso-
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setts in emphasizing the need at least for a HEPA vacuuming "at
the end of each day." 19 6 "At the end of each work day, [in] rooms
or areas in which abatement is incomplete," Baltimore requires the
three-step process or that the area be "fairly sealed." Baltimore
also permits two TSP washings followed by wet vacuuming, in the
197
absence of a HEPA vacuum.
Both HUD and Massachusetts require that the final cleanup
occur more than twenty-four hours after abatement is complete. 198
This allows airborne dust to settle and to be cleaned up before being
dium phosphate to each gallon of water; and
(4) After washing as required by § A(3), vacuum-clean all surfaces, after they have dried, as described in § A(2), with a HEPA vacuum until no
visible residue remains.
MD. REGS. CODE tit. 26(02), § 07.08(A) (1988).
196 Contractors must ensure that the work area and any other area where exposure to lead or lead contaminated material occurs is cleaned at the end of
each day of all visible contaminated materials with an industrial vacuum
cleaner equipped with a high efficiency (HEPA) filter. This policy was developed to avoid leaded dust from being pushed into hard to get areas, and to
ensure that if families come back without authorization contaminated debris
and dust from the day's work have properly been removed.
BOSTON, MASS., DEP'T OF HEALTH AND
DELEADING REQUIREMENTS § E (1990).
197

HosP.,

ADDITIONAL

MINIMAL

a. At the end of each workday, rooms or areas in which abatement is incomplete shall be thoroughly cleaned in conformance with this subsection, or
properly sealed from the remainder of the dwelling or secondary residence.
b. Before unsealing each room or area, it should be thoroughly cleaned,
inspected by the Department within a reasonable timeframe, surfaces
recoated, and then cleaned again. Once a room or area has received cleanup, it should not be re-entered by workmen.
c. At a minimum, the first clean-up should consist of a thorough High Efficiency Particle Accumulator (HEPA) vacuuming of all surfaces, including
woodwork and woodtrim, walls, ceilings, windows and window wells, and
floors, followed by a high phosphate wash and a second HEPA vacuuming.

After repainting or coating walls, woodwork and woodtrim, ceilings, windows, and floors, the clean-up process should be repeated.
d. In the absence of a HEPA vacuum, two thorough wet washings with a
high phosphate wash, with frequent changes of water, each followed by a wet
vacuuming while surfaces are still wet followed by two additional such treat-

ments after repainting or coating, will be considered satisfactory.
e. Use of an ordinary household vacuum for clean-up of abatement debris is
prohibited. Sweeping should be limited to preliminary cleanings only.
f. All sponges, rags, mopheads and other materials used in clean-up must
be properly disposed of along with other abatement debris.
BALTIMORE,

MD.,

ABATEMENT

REGULATIONS

FOR LEAD

PAINT

reg. 5,

§ (IV)(B)(6) (1987).
198 HUD GUIDELINES, supra note 118, § 10.1.2, at 14,598; MASS. REGS. CODE
tit. 105, § 460.160(D) (1990).
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captured in a new coat of paint or sealant. 199 HUD, Maryland, and
Baltimore then specify that the cleaning process be repeated after
painting and sealing.2o When using Baltimore's substitute procedure in the absence of a HEPA vacuum, two such treatments are
required. 20 1
The more specific procedures spell out the handling of both
large and small debris. Before the small debris is collected by
sweeping or mopping it must be wetted down to keep lead dust particles from spreading. To create as little disturbance as possible, the
wetting down process itself should be done gently, with a fine mist
spray.20 2 The procedures should also specify the wrapping and bagging materials, so that they are sufficiently durable to withstand
20 3
puncture or rupture that would necessitate recleaning.

While the daily procedures include cleaning up the large and
small debris, the final cleanup also includes removal of the plastic
sheeting used for containment. These steps are also meticulously
detailed. The sheets must be sprayed and then removed and folded
in specific ways so as to trap any dust residue, keep it within the
2 4
contained area, and not retrack it through already cleaned areas. 0
Proceeding through each of these steps, and recognizing that
the abatement process should not be unduly extended, New York
City should adopt the following cleanup procedures:
(A) Daily cleanup: At the completion of work each day, the
work areas shall be thoroughly wet-mopped or vacuumed. No
plastic curtains, drop-cloths, or other material hazardous to children shall be left accessible outside the work area. Any work
area or other adjoining area exposed to lead or lead contaminated materials shall be cleaned as follows:
(1) Large debris such as doors, windows, or trim that is being replaced shall be wrapped in 6-mil. polyethylene, sealed
with tape, and stored and disposed of in a lawful manner.
(2) Small debris shall be HEPA vacuumed or wet-swept up
See HUD GUIDELINES, supra note 118, § 10.1.2, at 14,598.
Id. § 10.2.3.5, at 14,601; MASS. REGS. CODE tit. 105, § 460.07.08(E) (1990);
BALTIMORE, MD., ABATEMENT REGS. FOR LEAD PAINT reg. 5, § (V)(B)(6)(c)
(1988).
201 BALTIMORE, MD., ABATEMENT REGS. FOR LEAD PAINT reg. 5,
§ (IV)(B)(6)(d) (1988).
202 HUD GUIDELINES, supra note 118, § 10.2.2.1, at 14,600; CDC STATF.MENT,
supra note 4, at 73.
203 HUD GUIDELINES, supra note 118, § 10.2.2.1, at 14,600; CDC STATEMENT,
supra note 4, at 73; MD. REGS. CODE tit. 26(02), § 07.08(A)(1) (1988).
204 HUD GUIDELINES, supra note 118, § 10.2.3.1, at 14,60D-01.
199
200
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and collected. Before sweeping, the affected surfaces shall
be sprayed with a fine mist of water to keep surface dust
from becoming airborne. Dry sweeping is prohibited. The
swept debris and all disposable clothing and equipment shall
be placed in double 4-mil. or single 6-mil. polyethylene bags,
sealed, and stored and disposed of in a lawful manner.
(3) The area adjacent and exterior to the sealed work area
shall be examined to ensure that no lead debris has escaped
containment. Any such debris shall be raked or swept, collected, and disposed of pursuant to steps (1) and (2) of this
section. No dwelling occupant shall be allowed to enter a
work area before completion of final cleanup.
(B) Finalcleanup: Upon completion of the abatement work, not
including priming and painting, a minimum waiting period of
twelve hours shall be observed when the work area shall remain
isolated and undisturbed, to allow dust to settle. After the waiting period, final cleanup shall commence and be accomplished in
the following stages:
(1) Containment sheeting shall be sprayed with water mist
and swept before removal. Sheeting shall be removed starting with upper-level sheeting, such as that on cabinets and
counters, folding the corners and ends to the middle, and
placing the sheeting in double 4-mil. or single 6-mil. polyethylene bags, which shall be sealed and disposed of in a
lawful manner.
(2) Starting with the rooms farthest from the entrance, all
surfaces exposed to lead dust generated by the abatement
shall be vacuumed with an industrial HEPA vacuum.
Vacuuming shall begin with ceilings, proceed down the
walls to the floors, and include furniture and carpets.
(3) Starting with the rooms farthest from the entrance, all
surfaces exposed to lead dust generated by the abatement
shall be washed with a high-phosphate solution. Washing
shall begin with the ceilings and proceed down the walls to
the floor. Dirty water shall be disposed of in a lawful
manner.
(4) Step (B)(2) shall be repeated.
(5) All surfaces shall be inspected to insure that all lead
paint has been abated and all visible dust and debris have
been removed. If all visible dust and debris have not been
removed, affected surfaces shall be recleaned according to
the steps in sections (B)(2) and (3).
(6) All lead abatement waste, including sealing tape, sheeting, mop heads, sponges, filters, and disposable clothing
shall be deposited in double 4-mil. or single 6-mil. polyethyl-
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ene bags, sealed, and removed from the lead abatement site
not later than twenty-four hours after completion of the
abatement. Lead abatement waste shall be transported and
disposed of in a manner to prevent such waste from becoming airborne. If disposal of lead abatement waste is within
the State, disposal facilities authorized for that purpose shall
be used. In no event shall such waste be disposed of
through regular residential or commercial trash collection.
2. Dust Sampling
Dust sampling is the litmus test to determine whether property
is safe for reoccupancy after lead abatement. 20 5 The HUD Guidelines state that at least twenty-four hours after final cleanup, when
no visible amount of dust remains, the abated area should be wiped
down with a nonalcohol wetting agent, with special attention given
to window wells and sills, floors, and spaces outside the work
area.206 Dust samples should be obtained with a wet cloth, sealed,
and taken to a laboratory for testing of lead levels. 20 7 As no federal
standards regarding the criteria for judging an acceptable level of
lead dust after abatement exist, HUD refers to the standards for
specific interior surfaces established by Massachusetts and
20 8
Maryland.
CDC notes that several states have adopted HUD's post-abatement dust standard and cautions, "This standard was set mainly on
the basis of practicality rather than a health or risk assessment, and
further research is needed on the adequacy and appropriateness of
that standard." 2°9 If 200 micrograms of lead dust per square foot
are dangerous on the floor, logically they would be equally dangerous on any accessible interior surfaces.
Massachusetts, for example, along with the HUD Guidelines,
requires that if lead dust levels exceed those standards, the deleader
must redo the cleanup by HEPA filtered vacuuming, wet mopping
with tri-sodium phosphate, and a second HEPA filtered vacuuming,
before collecting a second set of dust samples. If a second sampling
shows lead dust levels exceeding the standard, the regulations re205

See HUD

206 Id.

GUIDELINES,

supra note 118, § 10.4, at 14,601.

§ 10.4, at 14,601-02.

Id. app. § 5.4.2, at 14,687.
"Floors: 200 micrograms per square foot. Windows Sills: 500 micrograms
per square foot. Window Wells: 800 micrograms per square foot." Id. § 10.4.3, at
14,603.
209 CDC STATEMENT, supra note 4, at 74.
207
208
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quire the deleader to seal surfaces with a sealant such as polyurethane varnish. 2 10 Maryland more generally requires, at the
completion of a lead abatement project, a final inspection that includes both a visual inspection and dust sampling with laboratory
2 11
analysis of the dust sample.
The final and critical step of dust sampling, absent from New
York regulations, provides a check on the work to make certain
that the abatement and cleanup are thorough. HUD, CDC, and
Massachusetts provide similar, specific models of a process that
should be adopted in New York City. New York should adopt the
following regulation:
(A) A lead abatement inspector shall conduct dust sampling at
least twenty-four hours after final cleanup, and when no visible
dust remains, to determine whether the abatement site is safe for
(B) The deleading contractor shall be deemed to have satisfied the lead dust
monitoring protocol if:
(1) Floor lead dust levels are below 200 micrograms per square foot.
(2) Window sill lead dust levels are below 500 micrograms per square
foot.
(3) Window trough lead dust levels are below 800 micrograms per square
foot.
(C) Should lead dust levels exceed these standards, the deleader shall be required by the Director to return to the dwelling unit and conduct a HEPA
filtering vacuuming of all surfaces specified in 106 CMR 460.160(D) followed
by a wet-mopping/sponging with a solution of tn-sodium phosphate and a
second HEPA filtered vacuuming.
(D) The lead inspector shall collect a second set of dust samples as indicated
in the lead dust monitoring protocol, if the deleader was required to return to
the dwelling unit to conduct a second cleaning.
(E) Should the dust lead levels again exceed the specified standards, the
deleader may be required to seal floors and/or other surfaces with a sealant
such as polyurethane varnish, as specificed in the lead dust monitoring
protocol.
MASS. REGS. CODE tit. 105, § 460.170 (1990).
211 H. Every inspection performed under § G shall include at least:
(1) Dust sampling to be followed by analysis in accordance with § I, and
(2) Visual inspection.
I. All dust samples collected under § H shall be analyzed for extractable
lead by:
(1) The Maryland Department of Health and Mental Hygiene, State
Laboratories Administration; or
(2) A laboratory approved by the Maryland Department of the Environment to perform the analysis.
MD. REGS. CODE tit. 26(02), § 07.12 (1988). At any other time during the lead
abatement process the state has an option to inspect the work area. Id. § 07.12(A).
Id. § 07.12 generally confers the right to inspect, but does not indicate how frequently the state agency actually does so or what effect such inspections have on
lead abatement practices.
210
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reoccupancy.
(B) Surface dust sampling using commercial wipes moistened
with a nonalcohol wetting agent shall be performed. Persons collecting dust samples must be trained in dust sampling protocol.
(C) Samples shall be tested for lead by an environmental laboratory approved by the New York State Department of Health.
(D) The minimum number and location of surface wipe samples
to be collected is three wipe samples each in a window well, on a
window sill, and on a floor within the containment area and one
sample outside of but within ten feet of the containment area.
(E) Areas where every sample result shows lead at or below 200
micrograms per square foot may be cleared for reoccupancy. A
lead dust level that exceeds this standard constitutes contamination. All areas where such levels are found shall be HEPA
vacuumed, followed by a wet-mopping or sponging with a solution of tri-sodium phosphate, a second HEPA vacuuming, and a
second set of dust samples by a trained lead project inspector.
3.

Sealing Floors

Post-abatement sealing of floors is important, especially where
there are wooden floors into which lead dust can settle or where
floors have been painted with lead paint. Sealing floors binds remaining dust and leaves a smooth, cleanable surface. The appropriate type of sealant depends upon the type of floor.
HUD directs that wood floors be sealed with polyurethane or
painted with deck enamel or polyurethane-based paint; that vinyl
tile, linoleum, and similar floors be sealed with wax 12; and that
concrete floors be sealed with a concrete sealer or concrete deck
enamel. Concrete or wooden floors with a good coat of sealant,
however, may not need resealing. 2 13 CDC's instructions parallel
2 14
the HUD Guidelines.
The Maryland regulations are relatively permissive with respect to sealing floors. After completion of the lead abatement procedure, the contractor must seal all floors in interior work areas
with polyurethane, deck enamel, vinyl floor covering, or "an
equivalent impermeable material, if a smooth, cleanable surface is
'215
not already present.
The Baltimore regulations mandate that floors coated with lead
212 HUD GUIDELINES, supra note 118, § 10.2.3.4, at
213 Id
214 CDC STATEMENT, supra note 4, at 74.
215 MD. REGS. CODE tit. 26(02), § 07.08(F) (1988).

14,601.
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paint must be encapsulated using vinyl tile, linoleum flooring, or
other appropriate means as the Commissioner may consider upon
written request by the owner. 2 16 After the lead abatement process is
completed, all floors must be sealed with polyurethane, deck enamel, vinyl tile, linoleum flooring, or the equivalent. 2 17 In Boston,
floors must be covered with tile, sealed plywood, or some other permanent flooring "whenever there is any loose paint on it or when'2 18
ever the floor shows any signs of wear.
To be properly protective, polyurethane should be used on
floors in appropriate circumstances. In addition to dust sampling,
either polyurethane or another suitable sealant should be required
as a threshold to project completion. More scientific testing is
needed to determine acceptable levels of lead dust on surfaces and
which sealants provide the most effective protection. This will help
to determine whether polyurethane should be used on floors other
than those abated.
New York City should incorporate the following provisions
into its HPD regulations to ensure the proper post-abatement sealing of floors:
Sealing Floors: After completion of the cleaning, the contractor
shall seal all floors in interior work areas as follows:
(A) Wooden floors with a coat of polyurethane or gloss deck
enamel;
(B) Concrete floors with a coat of gloss deck enamel;
(C) Linoleum or tile floors with wax;
(D) With a tight fitting vinyl floor covering; or
(E) With an equivalent impermeable material, if a smooth,
cleanable surface is not already present.
4. Disposal of Lead Paint Debris/HazardousWaste
Any lead paint abatement project must provide for the safe removal of lead-contaminated debris. Debris is susceptible to dispersal and will likely contain lead particles and any dangerous
chemicals used in the abatement. If the waste is not removed entirely and disposed of properly, the abatement has accomplished lit216 BALTIMORE, MD., ABATEMENT REGS. FOR LEAD PAINT

reg. 5, § IV(B)(5)

(1987).
217 Id.
218 BOSTON,

MASS., DEP'T OF HEALTH AND HosP., ADDITIONAL MINIMAL

(C)(7) (1990). Furthermore, scraping and repainting is not an acceptable treatment for floors in Boston, and "carpeting or other
easily removable coverings [are] not recommended." Id.
DELEADING REQUIREMENTS §
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tie more than transferring the hazard elsewhere. Final inspection
must ensure that waste disposal is complete before the work site
passes a post-abatement clearance test.
Many sets of regulations addressing lead paint abatement simply call for deleaders to comply with other federal, state, and local
regulations applicable to hazardous waste removal, without indicating what those regulations actually require. Federal regulations
merely acknowledge that lead is a hazardous waste 1 9 and direct as
follows: "Lead-based paint and defective paint debris shall be disposed of in accordance with applicable Federal, State or local
requirements."' 220
For example, the HUD Guidelines determine that the disposal
of lead abatement debris is controlled by federal solid waste disposal
laws. 22 1 The Guidelines point out that lead abatement produces
large amounts of debris, including building components, lead paint
chips and dust, and used protective sheeting. The Resource Conservation and Recovery Act (RCRA) and the Hazardous and Solid
Waste Amendments govern the disposal of this debris.2 - RCRA
uses the terms "solid" and "hazardous" waste to describe the types
of waste produced and how they must be removed from the abatement site.223 Solid waste is broadly defined to include all solid and
liquid forms of trash, while hazardous waste includes any solid
waste that presents a significant present or future health or environmental risk. 224 When the two terms are used together, however,
solid waste refers to nonhazardous waste. 225 In an abatement procedure, the PHA and, in some instances, also the abatement contractor are considered waste generators. 22 6 RCRA requires waste
7
generators to dispose of all solid and hazardous waste properly.22
The PHA retains and may not contract away responsibility for the
safe disposal of hazardous waste, even if the abatement contractor is
22 8
also a cogenerator.
40 C.F.R. § 261.23 (1992).
24 C.F.R § 570.608(c)(10)(iv) (1992).
HUD GUIDELINES, supra note 118, § 11.2, at 14,604.
222 42 U.S.C. § 6901 (1988).
223 Id. §§ 6903(5), (27). See HUD GUIDELINES, supra note 118, § 11.2, at
14,604.
224 42 U.S.C. § 6903(5), (27) (1988). See HUD GUIDELINES, supra note 118,
219
220
221

§ 11.2, at 14,604.
m2HUD GUIDELINES, supra note 118, § 11.0, at 14,603-04
Id § 11.3, at 14,604-05.
See generally 42 U.S.C. § 6901 (1988).
HUD GUIDELINES, supra note 118, § 11.2, at 14,603-04.

226
227
228
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According to the HUD Guidelines' interpretation of the federal laws, PHA and the abatement contractor should evaluate the
various types of abatement waste before abatement begins to deter229
mine which are hazardous within the federal laws' definition.
This may include testing the materials to determine whether they
exhibit any of the RCRA specified characteristics of hazardous

wastes (e.g., ignitibility, corrosivity, reactivity, or

toxicity).230

After abatement begins, hazardous waste should be separated
from solid waste for cost-effective disposal. 23 1 Solid waste may be
disposed of at a state approved landfill 232; hazardous waste must be
disposed of at a hazardous waste treatment, storage, and disposal
(TSD) facility. 233 The PHA will likely hire a hazardous waste
transporter to ensure the careful removal of the waste from the
work site. 234 The PHA retains liability for any negligence in waste
2 35
disposal by the transporter or the TSD.
PHA and the abatement contractor are responsible for obeying
the appropriate laws, which includes obtaining the proper documentation concerning waste disposal. This documentation includes
hazardous waste manifest forms that accompany waste shipment
and hazardous waste testing results, copies of which must be maintained for three years. 236 By failing to provide a method for classification of various types of lead abatement debris, however, the HUD
Guidelines do not help in the determination of which debris is covered by the regulations.
CDC and Baltimore are similarly inconclusive as to how the
waste should be classified, although CDC and Baltimore set a few
general standards regarding allowable and prohibited methods of
disposal. 237 Boston regulations require that waste be placed in
229
230
231
232
233

Id.
Id.
Id.
Id.
Id.
234 Id.
235 Id.
236 Id.

§
§
§
§
§

11.3.2, at 14,605.
11.2, at 14,604.
11.4, at 14,605-06.
11.4.2, at 14,606.
11.4.3.

§ 11.5.
ch. 11, at 14,603-06.

237 CDC recommends:

Disposal: Certain wastes from a lead-based paint abatement project, either
liquid or solid, may be classified as hazardous. If so, they will have to be
treated as such and handled by a licensed transporter or treatment firm. In
any case, all debris from an abatement project, whether classified as hazardous or not, must be contained and transported in such a way as to prevent
the dispersal of lead bearing dust, chips, or liquid into the environment.
Lead debris should never be sent to a solid waste incinerator, a disposal
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heavy-duty plastic bags for general city trash collection. 238 Maryland is more specific than the other jurisdictions regarding how the
waste should be bagged and sealed, but less so regarding transporta39
tion and disposal3
Massachusetts regulations require placing all chips and dust
into heavy trash bags. All lead waste must be tested before disposal.
These regulations also describe the appropriate testing method and
acceptable levels for sanitary landfill dumping. If leachable lead
levels are too high, disposal must occur in a hazardous waste site.
These regulations define a waste as "hazardous" if the extract from

a representative sample of the waste contains any material at concentrations greater than those included in an accompanying list, the
maximum concentration for lead being 5.0 milligrams per liter.2 4°
New York City laws now cover only transport, storage, and
disposal of waste containing asbestos. 241 Whether or not lead waste
method that disperses lead into the air.
CDC STATEMENT, supra note 4, at 74.
Baltimore regulations provide:
1. Disposal of waste generated in the course of the abatement process shall
be in compliance with Hazardous Waste Small Quantity Generators regulations ....Lead waste subject to COMAR 10.51.03 shall be removed from
the site not later than seven days after completing the abatement. Lead
waste not subject to COMAR 10.51.03 shall be removed from the site not
later than twenty-four hours after completing the abatement.
2. Lead abatement waste shall be transported and disposed of in a manner
to prevent lead from becoming airborne.
3. If disposal of lead waste is within the State of Maryland, disposal facilities authorized for that purpose shall be used.
4. In no event shall such waste be disposed of through regular residential or
commercial trash collection.
BALTIMORE, MD., ABATEMENT REGS. FOR LEAD PAINT reg. 5, § (V)(E) (1987).
238 Office of Environmental Affairs, Boston Dep't of Health and Hosp., Safety
Regulations for Removing Lead-Based Paint From Residential Buildings 3 (Aug.
1986).
239 "Deposit all lead waste, including sealing tape, plastic sheeting, mop heads,
sponges, filters, and disposable clothing in double plastic bags at least 4 mils thick,
or single bags 6 mils thick, and seal the bags." MD. REGS. CODE tit. 26(02).

§ 07.08(A)(1) (1988).
A. Each owner or contractor engaged in a lead abatement project shall:
(1) Remove lead waste from the site of a lead abatement project not later
than 48 hours after completing the cleanup; and
(2) Comply with applicable hazardous waste regulations.
B. Transport and Disposal. Each owner and contractor engaged ina lead
abatement project shall transport and dispose of lead waste in a manner to
prevent lead from becoming airborne.
MD. REGS. CODE tit. 26(02), § 07.09 (1988).
240 MASS. REGS. CODE tit. 105, § 460.120(F), tit. 310, §§ 30.125, 30.155 (1990).
241 N.Y. CITY ADMIN. CODE § 16-117.1 (1985). "All materials, debris, rubbish,
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is classified as "hazardous," City regulations covering lead abatement should at a minimum include the following provision:
(A) All lead abatement waste, including sealing tape, plastic
sheeting, mop heads, sponges, filters, and disposable clothing
shall be deposited in double 4-mil. or single 6-mil. plastic bags,
sealed, and removed from the lead abatement site not later than
twenty-four hours after completion of the abatement. Lead
abatement waste shall be transported and disposed of in a lawful
manner to prevent such waste from becoming airborne. If disposal of lead abatement waste is within the City of New York, disposal facilities authorized for that purpose shall be used. In no
event shall such waste be disposed of through regular residential
or commercial trash collection.
CONCLUSION

The legal issues involved in lead poisoning prevention are becoming increasingly complex. This article has focused on specific
precautions required during lead paint abatement to ensure safety
against further hazards. Inspection methods for finding code violations and enforcement mechanisms to ensure that those violations
are cured are of equal concern. Currently, the health of children
provides the primary indicator of lead paint hazards. Many children of low-income families participate in the federal Medicaid and
Head Start programs, which mandate screening, diagnosis, and
treatment to detect and halt lead poisoning, if not to detect and halt
its source.
Yet children should not be the canaries in the coal mine of
lead-filled buildings. The true goal of primary prevention is safe
housing with definitive repairs made to eliminate hazards. If it is a
high priority of Legal Services programs to keep clients in their
homes, this priority is severely undercut if those homes are not safe.
The issue of safe lead abatement, therefore, has implications for all
housing code enforcement. A local enforcement agency cannot cite
hazardous code violations and then let those violations be removed
in a way that creates further hazards. Implementing the kinds of
regulations proposed here will make housing code provisions a reality. Such measures will also lower future housing maintenance
costs and benefit communities economically, by increasing job opetc., resulting from the work under specification shall be immediately removed by
the contractor in an orderly way and disposed of in a lawful manner." DMTS-42,
supra note 124, § VI(h).

Imaged with the Permission of N.Y.U. Environmental Law Journal

1992]

LEAD ABATEMENT REGULATIONS

portunities in abatement work, as well as reducing the medical and
educational expenses of impaired children.
Legal Services and other public interest attorneys must work
toward implementation of mandates to prevent harms like lead
poisoning. As is evident even from the focus here, we must approach lead poisoning prevention not just as housing or health lawyers, but we must also appreciate the relevance of environmental
laws to low-income clients. We cannot wait for the children to be
damaged-to be poisoned-and leave legal action to the recovery of
damages for tenants' life-threatening conditions. The point of housing codes is that tenants' lives and health should not be threatened.
It is up to us to bring about permanent change for all children
before it is too late, before the damage is done.
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